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Chandavarkay, J. saic: “If once it is conceded that a
half-gister is a gotraja sapinda she stands nearver to the
propositus in the line of heirs than a paternal unele.”

Order accordingly.
G. B. R.

APPELLATE CIVIL.

——
Before Mr, Justice Bewman and v, Justive Hayward.

- BHAGWAT BHASKAR KORANNE (oricival PLAINTIFF), APPELLANT, 7.
NIVRATTI SAKHARAM BHADULE awp orHERS (ORIGINAL DEFEND-
ants), RusronpeNTs.®

Hindu Leaw—Debts—Widow—Duty of widmw to puy her husbaud's debts even
though thne-burred— Widow not bownd to pay debis veprdiated by her husband
én his life-time. i
Under Hinda Law, a widow is nnder a plous obligation to pay her deceased

husband’s debts, even though they may be thne-barred ; but she is not bound

to pay debts which her deceased husband had repudiated before his death.

SrcoND appeal from the decision of G. K. Kanekar,
Fivst Clags Bubordinate Judge with appellate powers
at Sholapur, confirming the decree passed by L. K.
Nulkar, Second Class Subordinate Judge at Pandhar-
pur.

Suit to recover possession of land.

One Appa was the original owner of the land. He
gold it to Ramchandra in 1869. At the same time, the
latter passed o kararpalrae  that it Appa repaid
Rs. 600 in six annual instalments of Re. 100 each, he
would reconvey the land to Appa.

In 1883, Appa’s heirs sued Ramchandra’s son Datta-
traya to redeem the land, alleging that the kararpatra
was a mortgage. Dattatraya contested the suit which
was dismissed. '
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Balkrigshna (defendant No. 5), who had puarchased
Appa’s interest in the land, again. sued in 1891 to
redeem the land. Dattatraya having died, the snit was
contested by his mother Jankibai. The suit was “dis-
missed on the ground that it was barred by res
Judicata.

Shortly afterwards, a consent decree was tuken out in
terms of an agreement under which Jankibai wus paid
Rs. 650 and Balkrishna was put into possession of the
land.

Jankibai having died in 1906, the plaintiff, a rever-
sioner of Dattatraya, filed the present suit to recover
possession of the land, alleging that Jankibai had no
right to alicnhate the property beyond lice life-time.

The Subordinate Indge dismissed the sait.

On appeal, the District Judge contirmed the decree
on the following grounds :—

A woman's estate 1 not o life estate becanse she cuu give an absolute and
complete title under certain cirommstances.  The natire of her ostate must be
deseribed by the restrictions which are placed nipon it aud not by the terms ol
duoration,  8he is nob a trustee for veversioners.  She ix aecountable to noe ane
and fully represents the estate and no one has any vestid rvight in the sueees-
sion as long as she ds alive.  The limitations npon Ler estate are the very sub-
stance of its nature and are not merely imposed vpon lier for the benefit of Me
revergioners. They exist as fully, if there are absolutely no heiry to take after
her, as if there were. A widow stands in a dilferent, position from that of o
manager. The latter can act only with the express ov- fmplied consent of the
body of members of o joint Hindu fawmily. In the widow’s cuse, the
co-parceners are redneed to herself,  She can, therefore, do what the body of
co-parcencrs can do subject always fo the condition that she acts fairly to
the expectant heirs.

Applying these principles to the facts of the case, Tam not prepared to hold
that plaintiff hus any reagon as reversivner to «question the conduct of the said
Jankibai in transferring the suit lands to defendant No. 5 in pursnanee of
terms. of Twarpatra, Exhibit 87, which was passed by her lnshand and

- adopted by lher son Dattatrays as is apparent from Bxhibit 28, The said
. Jankibal in performing the terms of that Fardrpatin and in cuming o an

amicable settlement in that matter Las  doue that which her husbawd oy hep
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sonor a manager of a joint Hindu family would have done under similar
circumstances.  Kararpatra, Exhibit 87, to which Lier action is referable is not
her docwnent.  She has not herself incurred any obligation thercin, She
filled the ownership of the estate and could deal with it for all purposes con-
gistent with her daty of hnsbanding its substance honestly for her snceessors.
It was not any Ireach of duty on Jankibai’s part to fulfil the, obligations of
her husband and son nuder that laravpatra. The estate of the last male
holdor passed to her as an aggregate property and obligations together and she
was fully justified in fulfulling the obligations of her husband and son under
that kararpatre. It is nrged that the claim of defendant No, 5 under that
kararpatra was time-barred when he presented his application to the cond-
iator of Pandbarpwr in the matter. T feel grave doubts as to the har of
limitation argued upon. Assuming that the claim was time-barred, the
question remains whether decree, Tixhibit 31, is liable to be set aside on that
ground. T angwer that question in the negative. The obligatiou which
rested upon the said Jankibai under karcrpatre, exhibit 87, could not be
obliterated by thie circomstance that the law of lmitation barred that clabn
(Chimnaji v. Dinfear, I. L. B 11 Bom. 820 Bhaw v. Gopala, 1. . R. 11 Bow.
325 ; Kondappe v. Subba, I. L. R. 18 Mad. 189 aud Udwi Chander v.
dshutosh, I. L. R. 21 Cal. 190).

The true test is whether Jankibai had acted fairly towards the expectaut
Leirs and whethier defendant No. 5 had exercised special elreumspection in
effecting dveree, Exhibit 31, That test is fully satised in the case.

The plaintiff appealed to the High Court.

P. B. Shingne, for the appellants :—A Hindu widow is
entitled to pay her deceased husband’s debts though
they are time-barrved. But this does not mean, that she
can vevise a claim repudiated by her deccased husband.
Here there was no question of paying off any debt.

D. A. Tuljuprurkar, for the respondents :—The first
two suits failed on an cntively different point. In each
of them, the plaintiff alleged that the kararpafra was
a mortgage and sued to redeem. The Zararpaira was
not held to be inoperative in cither suit. Jankibal
was therefore entitled to act upon the Zararpatra and
to arrive ab an arrangement to carry oub its terms.

BEAMAY, J. :—The material facts are that in 1869 Appa,

the original owner of this property, sold it to Ram-
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chandra and Ramchandra passed a contemporaneous
agreement, BExhibit 87, in the case, under which he
agreed that if the vendor Appa paid him Rs. 100 every
year for six years he would veconvey the land. So
matters stood till after the death of Rumchandra. His
gon Dattatraya was sued in 1883 by the vepresentatives
in intevest of the original owner Appa. The suit took
the form of a redemption suit, becanse had it been upon
the agreement, merely as an agrecment, it is obvious
that it would have been time-barveed. Dabtatraya
resisted this suit. His written statemont shows that
he denied that the agreement had been complicd with
or conld now he enforeed, and at the sume time allegoed
tlhiat the transaction was not a mortgage. The defence
snceceeded and the suit was dismissed.

In 1894 after the death of Dattatrayn, Jankibai, who
as a widow of Rumchandra and mother of the Last male
holder Dattatrayn was in life enjoyment of the estate,
was again sued by the representalives in interest of
Appa for the redemption of this mortgage. The suitl
agaln failed on the very obvious ground that the ¢laim
was res judicata.

Immediately after this the widow Jankibai appears
to have entered into what is called a compromise hefore
the conciliator and allowed a consent-decree againgt
herseli for the sale of this lund to the vepresentaiives of
Appa for the sum of Rs. 650, It is this transaction
which the plaintilf, who is the reversioner of Datla-
traya’s estate, seeks to have set aside,

The learned Judge of first appeal relying upon g
current of authority, the effect of which simply is that
a Hindu widow is under a pious obligation to pay her
deceased husband’s debts, even though they may he
time-barred, held, by what we suppose he meant to be
a parity of reagoning, that the widow Jankibai here
was under the pious obligation to do for the last holder
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of the estate what he had emphatically declined to do
for himself. Now mnone of the anthorities cited by the
learned Judge in support of his proposition has the
least bearing upon the facts we have to deal with ; nor
is there any true analogy between the principle under-
lying those cases and any principle which conld be
applied here. Put upon purely ethical, not legal
ground, the reasoning of those cases is clear. The Courts
have held that a widow is entitled to sell part of the
ancestral immoveable property to discharge the just
debts of her husband even though those debts might be
time-barred, and this is based doubtless upon the moral
duty of discharging the debts of her hushand; and
again on the assumption that had the hnsband lived he
would as a moral and upright man have discharged
them himself, In not one of those cases is to be found
the slightest indication that the deceased husband had
ever repudiated the debts before his death which the
widow paid after his death. '

The case here is, therefore, totally different upon
moral principle as well as upon its own facts, There is
no question of any debt here at all; nor could it be
seriously contended that in acting, as she did, the
widow was doing what the last male holder wonld have
done had he been alive, nor can we say that there was
the least moral obligation upon the widow to restore
this property to the representatives in interest of Appa
upon payment of the snm for which it had been sold in
the year 1869. That, as soon asg the terms of the agree-
ment were exhausted, has been beld by the Courts to
have been an out and out sale. That wag the view
which Dattatraya liimself took of the transaction when
he successfully resisted the attempt of the represent-
atives in interest of Appa to redeem the property ; and
if that were so, we are unable to see that the bargain
was originally an nnfair ome or that the last male
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holder Dattatraya was acting in any way dishonestly
iu insisting upon adhering strictly to the conditions of
the original bargain. So that we are unable to find
here the slightest ground for applying the principle
lipon which alone the learned Judge below appears to
have thought that this alienation by the widow was
justifiable and ought to be sustained against the rever-
sioner.

It has never been contended that there was any legal
necessity for this sale in the ordinary sense of those
words; and but for a general expression used in the
cage of Chinmncil Govind Godbole v, Linfar Dhondee
Godbole® that a widow may deal with the property
finally, provided that she is dealing fairly by the
expectant heirs, we do not think that the learned Judge
would have been misled into the line of  reasoning
which he hasifinally adopted. A general expression of
that kind can hardly take the place of the setiled prin-
ciples upon which the law governing this class of cases
has long been established. Such terms as * dealing
fairly by the expectant reversioners™ are much too
loose and general in our opinion to be made the ground
of law govemning the widow’s powers of disposition
during her life-time, of ancestral immoveable property.

- The only solid ground upon which such alienations are

justified and made good against reversioners will be
found on analysis in every case to be what is known
as legal necessity. Here there is nothing in the least
like legal necessity. We are therefore forced to the
conclusion that the learned Judge helow who has, we
think, written a very able and careful judgment has
nevertheless entively misconceived {lie law, and has,
theretfore, misapplied it to the facts of the case before
him.

(0 (1886) 11 Bom. 820.
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We must, therefore, reverse his decision on issue
No. 1 and remand the case to the learned Judge below
to dispose of upon the remaining points awaiting his
decigsion in the light of the foregoing remarks. In
doing so we must observe that the case of the 6th
defendant bas not been dealt with in the Court of first
appeal. The learned Judge should inguire into and
decide upon the alleged legal necessity of the mort-
gage under which the defendant No. 6 claims to hold
the property from the widow Jankibai. Costs will
abide the final result.

Decree veversed : case remanded.
R. R.

APPELLATE CIVIL.

Befure Mr. Jusiice Boumun and My, Justice Hayewrd.
MADHAVRAO KESHAVRAO axp  avoruer  (0RIGINAL  DEFENDANTS),

ArreELLaxts, v. SAHEBRAO GANPATRAO axp ANOTHER (ORIGINAL

PLAINTIFFS), RESPONDENTS.™

Construction of deed—Simultancous cxecution of sale deed and agreement to

reconvey—Transaction amownts to mortgage by conditional sale.

The land in dispute was sold by the defendants to the plaintiffs' father on
the 7th Noveinber 1892 for Rs. 800.  On the same day, the latter agreed with
the defendants that if they repaid Rs. 500 iv five years, e would re-sell the laud
to them.  TFrom 1895 the defendants were in pogsession of the land as tenants
of the plaintiffs and paid Rs. 18 ag rent every yewr, In 1910, the plaintiffs
sued to recover possession of the land. The defendants claimed to redeem
{he lands alleging that the transaction of 1832 amounted to mortgage. The
first Court Lield that the transaction was a mortgage and allowed redemption ;

but the lower appellate Cowrt Lield that it was a sale and decreed plaintiffs’

cluhn.  The defendant having appealed :—

Held, reversing the decree, that in view of the facts and the conteporaneous
uature of the two documents the proper construction would be that they
constituted conditional sale, and that the real iutention of the parties was to

“ Seeond Appeal No. 329 of 1913.
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