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is struck off and the suit dismissed against him under -

Order IX, Rule 5, does not discharge the surety, provided
the suit be still in time, against the principal. That
being so, and confining our decision to that ground
alone, we think that the order of the learned Judge
below dismissing the suit was wrong.

Even were that not so, it would still be a question
whether, in view of the form of the suit, the Judge
ought to have taken it for granted, as he appears to
have done, that the plaintiff was suing the second
defendant merely as a surety. If, in fact, he was suing
him as a principal, none of these considerations upon

~ whigh the dismissal of the suit has been based would

apply at all.

‘We must, therefore, reverse the decree of the learned
Judge below and remand the case to him for trial upon
the merits.

Cogts will be costs in the cause.

Ritle made absolute.
R. R.

APPELLATE CIVIL.

Before Mr. Justice Beaman and Mr. Justice Hayward.

VENKAJI NARAYAN KULKARNI aNp oTHER (ORIGINAL DEFENDANTS),
ArpeLnants, o, GOPAL, RAMCHANDRA DESHPANDE (omiGINAL
PrLAINTIFF), REsponpeNt.®

Movtgage—~—Equity of Redemplion— Eatinguishment~Mortgagor passing a raji-
nama o mortgagee for the land—Morigagee exccuting kabulayst to poy

(Forvermmnent assessment,

In 1876, the plaintiff mortgaged the Jand in dispute to the defendants ; and
in 1879 passed a wgjinamna relinguishing all his occupancy rights in the said
Jund in favour of the defendants. The latter at the same time gave o comple-
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. . ~ Al
. mentary kabulayat agreeing to pay Government assessment on the Tand. The

plaintiff having sued to redecin the mortgage,
Held, dismissing the suit, that the rajinama and habulayad effectanlly extin-

guighed the plaintiff’s equity of redemption.

SecoND appeal from the decision of L. C. Crump,
Distriet Judge of Belgawm, reversing the decree passed
by K. R. Natu, Subordinate Judge at Athni.

Suit to redeem a mortgage.

The mortgage in question was passed in 1876 by the
plaintiff’s father to the defendants. Under its terms
the mortgagees were to enjoy profits in liew of interest
and the mortgagor was to pay (overnment assessment
of the land. :

In 1879, the plaintiff exceuted a »qfinama to the
defendants making over to them the vight of occupancy
in the land. At the same time, the defendants executed
to the plaintiff a kabulayat agrecing to pay Govern-
ment assessment in respect of the land.

The plaintiff sued in 1909 to redeem the mortgage
under the provisions of the Dekkban Agriculturists’
Relief Act. '

The Subordinate Judge dismissed the suit, holding

that the transaction of 1879 effectually transferred the
equity of redemption to the defendants.
- On appeal the District Judge held that the trans-
action of 1879 did not operate as a transfer of the equity
of redemption. He, therefore, reversed the decree and
ordered the appeal to he sel down for hearing on
merits.

The defendants appealed to the High Court.

Coyayi, with G. K. Parekh, for the appellants.

G. 8. Rao, for the respondents.

- BEAMAN, J.:—The plaintiff in this suit mortgaged
the land to the defendants in 1876, and in 1879 he passed
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a rajinama relinquishing all his occupancy rights in-

the said land in favour of” the defendants, The defend-
ants at the same time gave the complementary fabu-
layat. The trial Judge held that this transaction
amounted to a relinquishment of the equity of redemp-
tion by the mortgagor in favour of the mortgagees. The
learned Judge of frst appeal has held that it did not. In
his opinion the only effect of the rajinama and Fabu-
layat ander the Act of 1865 was to confer upon the
mortgagees the privilege, ag the learned Judge calls it,
of paying the Government assessment. We find it o
little cliflicult to understand in what light this could
have appeared to the learned Judge a privilege for
which any person would be anxious to pay good con-
sideration. However that may be, on the facts found
by the learned Judge of first appeal, the case is clearly
covered by authority. The judgment of this appeal
Court in Dagade v. Sakharam®, following T ishnuw
Satcharam Phatal v. Kashinath Bapiw Shankar® and
Tarachand Pirchand v. Lalkshiman Bhavani®, appears
to us to have settled the law beyond controversy upon
the only question we are asked to answer. In our

M The following judgment was delivered by Scott, C. J., and Batchelor, J.,
on the 25th Pebruary 1914 i appeal No, 12 of 1912 from onler :—

Seorr, U, J,o—In this cise we have no doubt that the rajinama and the labi-
layad (assmining that we cannot look at the document Exhibit 37 wlhich was
contetuporancons with them) operate to transfer the equity of redemption to
the mortgagee in whose favour the Cowrt had found that & sum of money was
payable by the mortgagor.  The case s not distiugnishable from Terachand
Divehend v, Lelshun Bhoeani®) and Vishoaw Sakhoram Phatal: v, Kashi-
nath Bupu Shwekar®.  The words ave apt to declare the relinguishment. of
all the right of the mortgagor in favour of the mortgagee, and the transaction
was such as was contemplated by the ters ot the old seetion 74 of the Land
Revenne Code.  We reverse the order of the lower appellate Cowrt and
restore the decree of the Original Conrt with costs threnghout upon the
plaintifls.

@) (1886) 11 Bom. 174, @ (1875) 1 Bom, 91.
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i914. - opinion the rajinama aund the kabulayal of the yoor

1879- effectually extinguish the plaintifl’s equibty of

Eﬁfxﬁz relemption. We must, therefore, now reverse the
G;’E,AL decree of the lower appellate Court and restore that Qli

Ban- the Subordinate Judge with all costs upon. the respond-

GHANPRE - ent throughout.

Decree reversed.
R. R.

CRIMINAL APPELLATE,

Before M, Justice Hoaton and M. Juative Sheck.

1914 EMIBROR ». HANMARADDI wix RAMARADDL?
March 9. Crimineal Procedure Cude (et V oof I1888), seetion 162 —Statements made ¥o
e police duving incestigation—Draof af the  statement by oral deposition. of
the police oficer to whom it is made—Ltudicwe Dvidenee det (1 of 1872),
section 157.

During an in¥estigntion a witness stated to the police that she had seon a
boy- at the scene of murder soun after tho offence was comnitled.  When
examived before the conunitting Magistrato, she donied the presence of e
Loy at the seone of the offenve. At the trinl bofore the Comet of Session, shie
admitted the presence of the hoy.  The staternent {hat the witness had mude
in the investigation was soight to be proved at the trial by the oral deposition
of the police officer tu whom it was made.  The defence objected (o this
deposition on'the ground that it offended against tha provisions of section 162
of the Criminal Procedure Code. The Seswions Judge overnded the objeciion
and let in the evidence.  The acensed having appealod,

Heid, that the polive officer conld bo allowed 1o dupuse fo what the witness
had stated to Lim in the vestigation, for the prrpose of cotrobavating what

sho had said at the trial,

APPEAL from conviction and sentonce vecorded by
I, H. Leggatt, Sessions Judge ol Dharwar.

The facts were that, on the 20th August 1913, one Ruaun,
Valikar and his wife Hounava started from Makrabi to
Haveri. They were later on joined by the acensed,

- who was intimate with Honnava. The party rested for

®Qonfirmation Case No. 8§ of 1014+ Critninal Appeal No. 42 of 1914,



