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v. Pranshankar®. On the other hand there is a

much later decision by Ranade, J.. in the case of
Rajaram v. Ganesh®, which, in onr opinion, states
both the underlving principle and method of dealing
with cases like this move correctly. 1t is tiue that in
that judgment the learned Judge refers with seeming

approval to the ecase of Mancharaim v, Pranshanlcar®,

but the principle, he lays down, is that the general rule
ig against the alienability of v»iféis.  Trittis may be
alienated in special cases and under special conditions
provided that such alienations can be supported by
local usage and custom. That this was his ground is
clear enough from the issues which he framed and
remanded for trial. The learned Judge of first appeal
appears to have followed exactly the course adopted
by the learned Judges in Rajaram v. Ganesh®, and
having regard to the character of these Jueks and the
desirability of preventing too free alienations of what
in essence is a sacred and personal right, sve ave not
prepared to say that the learned Judge of fivst appeal
was wrong., We, therefore, think that his decree must
now be confirmed and this appeal dismissed.
Appeal disrnissed.
. B, R.
1 (1882) & Bom. 208. ) 11808) 25 Bom. 131.

APPELLATE CIVIL.
Before Mr. Justice Beaman and My, Justive Heaton.
SUNDRA  auias NARABADA (ormaxan Dergspaxt 1), APPELLANT, .

SAKHARAM GOPALSHET GANIHI Axp omHERS (ORIGINAT PLAINTIFXS),
RusronpeNis,™

Civil  Procedure Code (Aet Vo of 1808 ), section 11—Suit for declaration and
recorery of possession—JDefence of res judicata—Puarties not adequately repre-
sented <n the former suit and suit not fully tricd—=No bar of res judicata.

A suit bronght by three plaintitfs as surviving coparceners of a joint

Hinda family for a declaration that the property in suit formed part
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" of the joint family property and for possession wus et by the plen of

res judicata.

The previons suit, the decision in which was set up as res judicuta, was filod
in the year 1909 by the father of the present plaintiffs 2 and 3, who were
winors and who were not joined as parties, against the present defundunts
and the present plaintiff 1ay defendant 4. The relicf claimed in that suit was
the sane ag that claimed in the present snit.  The linding in that snit showed
conelugively that the father of the present plaintitfs 2 and 3, who were then
minors and were not parties, did not adequately represent them and the snit
wag not fully tried and the suit was accordingly dismissed,

Held, that the har of ves Judicata did nol arise as the present, plaintifs 2 and 3
were then minors and were not adequately represented,

Held further, that the present plaintiff 1, who was defendant 4 i the
former suit, was nomore than a pro_forae defendant and took no active part il
wis not hound by the result of that suit the decree in which was in is favonr,

Roja Rampal Singh v, Rene Ghalion SinghD, distinguished.

FIRST appeal against the decision of K. B. Wassoodew.
Assistant Judge of Ratnagivi, in suit No. 128 of 1912,

The three plaintiffs (1) Sakharam Gopalshet Gandhi,
(2) Parashram Bhikushet Gandhi and (3) Ganpat Bhiku-
shet Gandhi, a minor by his gunardian brother No. 2,
broughtthe present suit as the surviving coparcencrs
of a joint Hindu family to recover certain property and
for a declaration to possess certain other property.

The defendants set up the preliminary plea of
res Judicuda.

The relationship of the parties is showu in  the
genecalogical free below (—

Bhikushet,
‘1 e . ' . e
Gopal. Krislma. Tukaram. Nadashiv,
,‘ | f
Sakharun Bhikn Bapu Ganu=Radhu.

(plaintiff 1), (defeudant 3). (defindant 4),

®

l’ar.asl‘n'am Ganpat. ttopal. Sundra
(plaintiff 2).  (plaintitf 8). (defendant 1),

B0 L Ros2 b A 1T
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The plaintifts alleged that they and their uncle
Takaram were joint owners of certain lands, Tukaram
traded in Bombay with the family nucleus and died
leaving him surviving o son Ganua. The latter also
died leaving a widow Radba. a soin Gopal and a
danghter Sundra. Some time after Ganw's son Gopal
died and Radha collected her property including the
assets of her husband and son and went to live with
her brother Shamshet. After some time Radha died
leaving her surviving her daunghier Sundra. At the
time of Radbhwa's death, Shamshet was in possession of
some of her property and the rest wag in the possession
of Sundra. o _

In 1909 Bhiku and Bapu as the survivors of the joint
family had brought a suit against Shamshet and Sundra
in respect of the property comprised in the present
suit. and  claimed  identical relief., Parashram and
Ganpat who were minors then were not made parties.
Salkkharam Gopal, who was joined in the suit as defend-
ant 4. was merely a pro forina defendant. That suit
way dismissed.

The plaintifls, thereupon, hrought the prescnt suit and

the principal detendants 1 and 2 Sundra and Shamshet
respectively contended that the suit was barred as
res judicata by reason of the decision in the suit of 1909,
as the plaintiffs 2 and 3 were thew represented hy their
father Bhiku and plaintiff 1 was then defendant .

The Assistant Judge lound that the decision in the
former suit did not operate as res judicata and he
allowed the suit to proceed. His grounds were :—

“Pue whole suit appears to have heen cowducted by the plaintiffs with
wostngolo want of ndustry or interest.”  This s i short the conduct of the
plaintiffs in the former suit, whose action, i is urged, should he binding on
the present plaintiffs.  Tu view of the ahove facts T do not think that the
plointiffs in the present case were fully and fairly represented in the former
sult and so far as plaiutiffs 2 und 3 are concerned the former decision eabnot
operate us res Judicatn
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With regard to plaintiff 1 who was defendant 4 in the former suit, it is an
admitted fact that he did not defend that suit,  He was impleaded as a matter
of form and no specific reief was laimed againsk him, The plaintiils in thd
suit contended that defendant 4 was not living in union with the deseendints
of the deceased Tukavmn. On this point the vrder of the Court s silent and
therelore it cannot be said that the ssue bebween the plaintiffs aud defendant 4

wag finally decided in that suit.
Defendant 1 Sundra appealed.

V. R. Sirur for the appellant (defendant 1) -—We
rely on the plea of res judicata. The Tormer suit was
decided against the father of the present plaintiffs 2
and 3, so they cannot re-agitate the question of their
title : Raja Reapal Siagh v, Rane Glodam Stig (0.

K. N. Koyaji for the respoudents (plaintiffs) «—The
decision relicd on has no application. That was the
case of a son claiming as heiv under his futher, Here
the sons claim independently of theirv father in respect
of ancestral family property. Kurther the father did
not represent his minor sons who were not parties to
that suit in a proper and adequate manner as is manifost
from the judgment of the first Conrt and of the ITigh
Court in appeal. They are, thercfore, not bound by
the result of that suit. Plaintiff 1 who was defendant 4
in the former suit was not a nccessary party. He
took no active part in that sait and it was not necessary
to decide any questions between him and the then
plaintiff, ‘

Sirur in reply,:—The question of res judicate cannot
be affected by the circumstance that the present

- plaintiffs 2 and 3 who were then minors wore nob

adequately represented by their father. They claim
under their father who was then the managing wenber

and are, therefore, barred under section 11 of the Civil

Procedure Code. ~ Plaintiff 1, who was defendant 4 in

B (1904) 1. R 82 1 AL 17
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the former suif, is also barred -as the issues . and -

findings in that suit covered bis rights in the property.

Bramaw, J. .—The plaintiffs, three in nwmmnber, in this
suit are seeking to obtain property from the defendant-
appellant, grand-daughter of one Tukaram, on the
ground that Tokaram and their ancestors were joint.
The only question which we have to answer here is
whether the matter in issue is res fitdicata by reason
of the decision in a suit of 1909 in which the present
plainbiff 1 was defendunt 4, and the father of the
present plaintifts 2 and 8 was plaintiff. Doubtless wo
should have been glad to hold that the matter was
re3 faulicia, althongh the position occupied by plailltiﬁf 1
in that sait might have occasioned some difficulty,
for there can be no doubt but that the matter sub-
stantially inissue here wag substantially in issue there,
and was decided against the father of the present
plaintiffs 2 and 3. Unfortunately plaintiffs 2 and 3
were not made parties to that suit. Still the matter
might have been res judicate against them under the
principle, and, we think, also the words of section 11
of the Civil Procedure Code which has recently been
interpreted in this sense by thelr Lordships of the
Privy Counecil in the cuse of Ruje Ramnmpal Singh v.
Ram Gladlan Singh®, had it not been for a very
important civenmstance which distinguishes this case
from cases falling in that general class, Here the
plaintiffs 2 and 3 were minors at the time of the suit of
1909, and the finding of the learned Jydge who tried
that suib shows conclusively that the father of these
minors did not adeguately represent them. e com-
monts most adversely upon the manner in which the
siit was conducted before him, and makes the conduct
of these plaintitts™ father the ground of saddling the

defendants in spite of their success with their own:
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~costs. In these civeumstances we feel thut it would be
impossible to say that these minors who were not
parties to that suit, and arve judicially declaved not to
have been adequately represented ab the trial, ave hound
by its result, The y ave, therelore, at liberty to proceed
with the present litigation, and since plaintifl I
was no more than a pro forma defendant in the former
suit, and appears to have taken no active part in it, and
the decree speaking generally appears to have been
in his favour as one of the defendants, we feel some
doubt in holding that he ig bound by the rvesult cither,
to the extent of being precluded from prosceuting this
litigation. We must, therefore, confivm the decree of
the Court below upon this preliminary point and re-
mand the case to he dealt with upon the mevits,  Costs
costs in the cause.
Decree confirmed.,
G. B. R.

APPELLATE CIVIL.

Befure Siv Bagil Seott, Kt., Chief Justice, wnd v, Justice Shah.

TTARCHAND PANAJT (ontainat, Arpticant), Arerniaxt, o GULAB-
CHAND KANJT (originan Oproxpyt), REsvoNpext®

Suit in o Bareda Conpt—Defendant’s olfection to jurisdiction and other pleas—
Defendant’s contentivns vverruled—Deeree ayainst defeudint—Transfor of
decree to a British Cowrt for execution—Refusul to execute the decree on the

- ground of nullity—Voluntary submission lu the fuvisdiction of the Bavcla
Court—Erecution by British Court.

In w suit Trought in o Baroda Cowrt, the defendant objected to the jurisdice-
tion of the Court to try the suit and also raised oflier pleas,  The Conrt over-
-ruled the defendant’s contentions and pused a decroe aguinst hin,  The decren
having been subsequently transferred fo a British Court for exeention thal
Court refused to execuio it on the ground of its being o nullity as the defoudant
had not voluntarily submitted to the juvisdietion of the Baroda Cowt, he having

¥ Second Appeal No. 640 of 1913,



