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V .  Pranshank:ar^^K On. tlie other liaiid there is a 
much later decision by Eaiiade, J,, in the case of 
jR.aJaram GanesltP̂ , wliich, in oiir opinion, states 
both the underlying principle and niethotl of dealing 
witli cases like this more correctly. It true that in 
that judgment the learned Judge refers with seeming 
approA^al to the case of Manehanim v. Pmnshankar^^K 
bnt the principle, he lays down, is that tlie general rule 
is against the alienability of vritils. VrUtis iivdy 
alienated in special eases and nnder special conditions 
provided tliat such alienations can be supported by 
local usage and custom. Tiiat this was his ground is 
clear enough from, the issues which he framed and 
remanded for trial. The learned Judge of first appeal 
appears to have; followed exactly the course adopted 
by the learned Judges in Bafarain v. Ganesli^\ and 
having regard to the character of tJiese hulrs and the 
desirability of |)i‘<?'̂ ’'*?ntang too tree alienations of what 
in essence is a sacred and personal right, sve are not 
prepared to say that tlie learned Judge of i3rst apx̂ eal 
was wrong. We, therefore, think tliat his decree must 
now be confirmed and this appeal dismissed.

Ajqjeal (limiused.
G . B . S .

W (18821 6 Bom . 298. 898) 23 Bom. 131.

APPELLATE CIVIL.
Before Mr. Jifsit/c.c Bearmiv and Mr. Justice Heaton.

SUNDE.A ALiAfi NA'RABADA ( o r i g i n a l  D e fe x 'd a n t  1), A p p e l la n t ,  v. 

SAKHARAM  GOPALSHPjT ('IANJ3HI a n d  OTHERf! ( o r i g i n a l  P l a i n t i f f s ) ,  

E k s p o n d e n ’ i s .'-- '

(Jlvil Procedure Caile''(Act V of 190S J, section J1—Suit frr declaration md 
recGKery of 2iossesshm—Dfifenr.s of ms judicata— not adequately repre

sented in theforrmr suit and suit not fxlhj tried—No har of res judicata.

A suit brougiit by  tliree plaiotiit's as surviving coparcener.*? of a joint 
Hindu fam ily fo r^ i declaratinn that the property ia suit formed part
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o f the joint fauiily  ]]ropc!rty and fo r  poasesHiou wiw lue.t l)y tlic di’

r/;s ju d icM a .

The pravioiis suit, thedcoision in which was sot up us res jiidirM ta, was filwl 

in th(?. year 1909 by the father o f the present plaintifi’f; 2 and B, w ho were, 
minors and who were not joined as partios, against the. present (let'eudaiitM 
and the present plaintiff 1 as defendant 4. The relief claimed in that Huit was 
the same as that clainiod in tlie present suit. T lie  luiding in that suit showed 
e-oncliisively that the father o f  the present pUiintitfs 2 and i,5, Avho wtsre then 
minora and were nut parties, did not uderjuately represent them and tin- snit 
was not fu lly  tried and the suit was aecordiiigly dismissed.

H e ld ,  that the bar of.ren jiuU cnta  did not arise as the present plainlilTK 2 and I-i 
Av'erc then nuinors and wei-e not adequately I'epreseutud.

Held  further, that the present plaintilf 1, who was de&‘,ndant 4 in tlu' 
former suit, was no nmre than a. p j v  fo rn u i  defendant and took no aetive part and 
was not bound by the result o f  that suit the decree in which was in his fa\'iun'.

I i ’a jtt  R a m p a l  R h u 'jh  v. Ram ( t I k i Ih i i i  d is t in g 'iu 's lu id .

F i e s t  ax)pcai agaitist the d e c is io n  oi: .K. B . W as«oo({<nv, 
AssiBtant Jiitlge ol; Ratnaglri, in suit No. 128 of 1,1)12.

Tiie tliree tiffs (1) SaMiaram (Topals'het Ganilhi, 
(2) Parasliram Bliikn-yliet Gandhi and. (3) Cranpal; Blii kn- 
sliet Gancllii, a minor by his guardian tarot.hcr No. 2, 
hroiightlthe present siii,t ay the surviving coi)arc.ene.i.*s 
of a joint Hindu family to j*ecover certain, property and 
lor a declaration to po.SBess certain otJier property.

The defendant.s net ii,p the preliminary p[(‘a o f  
res ju& kaia.

The relatiouBhip of tlie parties is sliowii in tbe
genealogical tree helow :—

BhikMhet,

Go :)ah Krislina. Tukaratn.

Sakharuni Bhikn Bapn (Tarni =  .RadIia.
(plaintifF I ) ,  (defendant 3). (<lefen(lant 4).

>Sadashiv,

Parashm n , Garipat, (lopal. Sundra
CplnintifE 2). (plaintiffi 3), (defendant 1).

■l,i nr(1004) L ,  R. H‘2 I A 17.



The plaintifl'ri alleged that they and Uimr luicle ‘
Tiikarani were Joint owners of certain lands, Tukaram 
traded in. Bombay with the fauiily nncleuH and died■ ‘ SakeARAM
leaving him surviving a son Uaim. The latter also uoi-alshet 
died leaving a widow Radha, a soii Gopal and a 
daugliter Siindra. Bonie time alter Ganu\s son Gopal 
died and .Radha collected liej’ property including the 
sisHets ol her luisband and son and went to live with 
liei’ brother vShauisheL After «ome time Radha died 
leaving her Burviving her daughter f^undra. At tlie 
timo of Radha’sS death, Bhamshet was in possession of 
some of her property and the i.‘est was in. the passessio,i.i 
of Biindra.

In 1909 .Bhiicu and Bapn. as the survivors of the joit.it 
I'anrily liad brought a, suit against Shamshefc and Sundra 
in j'espee.t of the property comprised in the present 
suit ai.id claimed identical relief. Parashram an.d 
Ganpat wlio were minors then, were not made parties.
Bakhai'am Gopal, who was joined in the suit [is defend
ant 4, was merely ‘d pro foniia defendant. Tiuit suit 
was dismissed.

The plabitili's, tjliereii.p(.)n. In-ought the present suit and 
the principal defendants 1 and 2 Sundra and Shamshet 
I'espectively contend.ed 'that the suit \\’as bari’ed as 
res jiMliccita by reason of the decision in tlie suit of 1909„ 
as the plaintitTs and o were t],ien represe.nted l:>y their 
father Bhiku and. plain till" 1 was then defendant 4.

The Assistant Judge found that the decision in the 
,forn.ier suit did not operate as res jiidicata and he 
allowed the suit to proceed. His grounds wei‘e

“ T in j  iviioli.* Hiiii to  lu ivc, ln'Oii cou(Juctc(1  b y  t b c  p la iritiffa  w ith

ii s i i ig i i la r  w a n t  oC iiid u s i i 'y  o r  in t e r e s t . "  T h is  is in s h o r t  th e  o o iu lu e t  o f  t lie  

jila ir it i ffs  hi th e  f o r m e r  su it , w h o s e  uutiuu , it is  u r g e d , sh o iih l he h iu d iu g .o n  

tilt! p r e s e n t  p la in t if f s .  In  v io w  o f  th e  a b o v e  f a c t s  ,T d o  n o t  th in k  th at, th e  

p la in t if f s  in  th e  p r e s e n t  c a s e  w e r e  f u l l y  a n d  f a ir l y  re p re se n te d  in  th e  f o r m e r  

Huit a n d  so  f a r  a s  p la iu tift 'a  2  a n d  3  a re  c o n c e r n e d  t,lu‘ fornK^r d e c is io n  ca n n o t  

operate as rfis ju d ic a ta
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1914. 'With regard to phiintiffi 1 who Avas defondaiib 4 in the :Lonuer suit, it isi! an 
admitted fact that he did not defend that suit. Ho was iriiplcadi.'d rw a irmtter 
of. form and do specific relie.1; way daimt.'d against him. The )>lairilills in that 
«mt contended that dei'endaiit 4 was nut Jiving in nm’on witli (he descen.lants 
of the deceased Tukarani. On this pnint the uvder oi: the Onurt is wih.nit and 
therefore it cannot be said that the issno between the plaintiffs and defendant 4 
was finally decided in that suit,

De;fe.ndan.ti 1 Sundra appealed.

V. H. Slrur for tlie appellcUit. (det'eiidaiit ,1; :~—\No 
rely oji tlie ()t res judlcatiL Tlie foriiuvi* suit \va.H 
decided against tlie fatho.r ol‘ Mie piX'sent |)Ia,i,MtiH‘s 
and 3, so they cannot i‘o-aglta(:e ih(‘ <|iieHtlon of (-lielf 
title : liaja Banipal Sini;/i v. JiVini (x/ix/ani Slruiiî K̂

iv. iV, Koijaji for the re.spondcMiiiH (|)Iai,iitiirs) :—Tii<‘ 
decision relied on lias :r.io apj)llca,tion. That was tlie 
case of a son claiming as heir iinder his father, Hc:n*e 
the sons claim independeirtiy of their fatlier in. rospecti 
of ancestral family property, Fai'ther tlie fatlierdld 
not represent his minor sons wlio wei'e not; ptirties to 
that suit in a proper and adequate imvnner as is manifc'sl- 
from the jndgment of the first (,!oiirt ami of this IllgJi 
Court in appeal. Tliey ai.*e, tliercvhyre, not boinid by 
the result of that suit. Plaintiir 1 wlio was deferuJant 4 
in the former-sidt was not a nocessary party. He 
took no active part in that suit and. it was not necessa,ry 
to decide any questions between him, and tlie then 
plaintiff.

Birur in replj^;—T.lie qnestion of r<;Hj)(flleata cannot 
be ajffiected by the circumstance that tlie pres(.vut 
plaintiffs 2 and 3 who were. tJieii m.in.ors were*, nol. 
adequately represented by their fatlier. l.liey claim 
under tlieir father who was then the maiiagi.nf»’ membtvr 
and are, therefore, barred under section 11 of tlie Civil 
Procedure Code. Plaintiff 1, who was defenthint 4 in
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tlie former suit,-is also barred-as- the issues ; and-‘
■fiadiiigs ill that suit covered bis rigiits in the property. '

B eaman , J. :—Tire plaintifts, three iu iininber, in  this sucuaram 
suit are seeking to obtain property from  the defendant- <toi-aishkt. 
api)ellant, grand-danghter of one Tukaram, on the 
ground that Tukaram and their ancestors were joint.
The oiilj^ question which, we have to answer he.re is 
whether the matter in issue is res fudicafa hy veason 
of th,e decision in a suit of 1909 in which tlie present 
plaintill; 1 was defendant 4, and the father of the 
present plaintiffs 2 and 3 was iDlaintiff. Doubtless we 
should have been glad to hold that the matter was 
r s ? a l t h o u g h  the position occupied by plaintill:! 
in that suit might have occasioned some difficulty, 
for there can be no doul)t but that the matter sub
stantially in issue here was substantially in issue there, 
and was decided against the father of the present 
plaintiffs 2 and 3. Unfortunately plaintiffs 2 and 3 
were not made parties to that suit. Still the matter 
might have been res jiidlcatct against them under the 
principle, and, we think, also the words of section 11 
of the Civil Procedure Code which has recently been 
intei’preted in this sense by their Lordships of the 
Privy Council in the case of Baja Hcuivpal Singh v.
Ram Ghitlam 8lTUjhŜ \ had it not been for a very 
imx>ortant circumstance which, distinguishes this case 
from cases falling in tJiat general class. Here the 
plaintiffs 2 and 3 were minors at the time of the suit of 
1009, and tluj lindiiig of tlie learned Judge who tried 
that suit shows conclusively that tlie father of these 
minors did not adequately represent them. He com- 
monts nu.)s!j adversely upon, the manner in which the 
Slut was conducted bel‘oi*e him, and makes the conduct 
of these plaintiffs’ father the ground of saddling the 
defendants in spite of their success with their own'

H 818— 5
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costs. Ill tliese circumstances we feel tliat it woiiici. be 
impossible to say tliat tliese minors who were not 
parties to that suit, and are judicially declared not to 
have heen adequately represented at tlie trial, ai*e bouiid 
by its result. They are, therefore, at liberty to pro(.*eed 
with the present litigation, and since piaintiil: 1 
was no more than a pro forma defendant in tlie I'oriiier 
suit, and appears to have taken no active part- in it, and 
the decree speaking generally ajipears to have l)een 
in his favour as one of tlie defendants, wc feci some 
doubt in holding that lie is bound l)y tlie I'esult eithei', 
to the extent of being’ precluded from proseciitin^Ji’ this 
litigation. We must, tliereforc', confirm tlu? dcci'ee of 
the Court below upon this preliminary point ajul :i*e- 
mand the case to be dealt with upon the merits, Costs 
costs in tlie cause.

Decree cmvfirryieiL .
G . B . R .

APPELLATE CIVIL.

19 14  
J v l y  20.

B e fo re  S i r  B a s i l  ScoU , K t., O h k f  a m i M r .  Jitntiee S h a h .

nABCH A N D  PAN AJI (oiuuinai, A im'i.u'Ant), A pi>ki.lan'i', r. .ttl.il^AB- 
OHAKD KANJI (oricunai. OvT'(raiiN'i'), 'RKST'oNni'iKT.®

B n it in  a  B a r o d a  C o iiT l-^ D f ifm d a n t’n ohjetilion to jiiritidiet'xm  a n d  other 

D e fe nd m it 's  content/om m e m d e d — I)c m > n  itijdinsit dpfcndnu l— T r a m f e r  oj' 

decree to a  'B n U n h  C ourt f o r  exfivutioji— J iq fim a l to execute the decree- on  the 

g ro u n d  o f  n u llity— V o lu n ta ry  Hulm trnlon la the p ir/ id iv t io u  o f  the Ik tm d a  

C ou rt— Exe cu tion  h j  B r it ish  Court.

Ill a Kuit lii-ouglit in a Bnroda Goiirt, lim oUjoctLHl Ic tin,' jurisdics

tion o f  the Oonrt to try the wiit jukI also nu'siHl oilier pli?as, Tlio Coiiri ovi-i-- 
vulcd the defendant’ s contentions and luiKsud a di*en,H‘ against him. 'I’hi' dci'ivn 
having been siibsoqaently translxTred to a .Binfisli Uonrt fo r  (‘xecidioD dial 
Court refused to execute it on tho ground o f itw being’ a nullity a.s tho (Vi’c'ndant 
had not voluntarily Hiibmittcd to the. iurisdietiou o f  the Baroda (Jourt, Ik? having

^Sc'cond Appeal No. (i4() of :l9Xa,


