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( X ) i i f i ] i e  our jiidgineiit to llie rather uiiusnal lacts before 
US, and we tlrink tliat we do no violence to tlie meaning 
of Article 179 (oltI), now Article 182, l>y liolding that 
the loresent darkhast is within t h r e e  years of ilie last 
Mpplieatlon made ]>y the judgment-creditor to a Court to 
take Bonie step-in-aid of the execution of hiri decree. 
For these. I'eason.s we tliiuk tliat tlie a,|)peai oug'Iit to 
be aUoW’Cd and the judgineiit oi tlie Oourt l>elow' 
reversed. We direct, tJierefore, that the darkliast he 
restored <intl, tliat execution do proceed upon il 
acco]*ding to law. We t b i 'u k  tlial tljis appeal must be 
allowed Avilli all costs,

A iy p a a l  a U im 'v d ,
(4. R . H.

THE INDIANS LAW REPORTS. [YOXj. X X X IX .

APPELLATE CIVIL.

IiU4. 
J hIij S*

Jiefove Mr. Jiittt/re Uminan and Mr. Ju.iitife Ucatun.

-MANJUNATH SUBRAYABIIAT (oKiiTixAi. P laistzkiO , A pi’ell.u 't , 
SHANKAR- MANJAYA (oiugi.n'al D isfexd a st), TIkspundknt.*

Vritti imilmitihle— AUenaiiou hi njMc.ial, cases under !<j>edal 
conditkm— L<ml as«(/e and cnatom.

A>s ;i gtuiL'val rule rrittis ure inalienable. Tljey iikiv he alii.'iiate.d in special 
aiul uucler tsj>eeial coiiditicnis pi'Kvlded tliat wiieli alienations cnn l>o 

suppurted \)v UKnvi uî agt' and cnytotn.

llajuram v. rul'eri’ed to.

S econ d  appeal against the deciBi<jn o f C. V . Yemen, 
District Judge (if Kanara, reversing the decree of V. V, 
Bapat, Biibordinate Judge of Honavar.

The plaintiff sued in the year 19U<S to i-ecover froui. 
the defendant Rb. 1-9-15-11 alleged to be due to him on' 
account of his purchase of a f wlmre of a lyHtti coiml^U 
ing of cash allowance.
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The defendant denied kncAvledge ot' tlie piaiutiirH 
XJ'iircliase tuid co.utende(l, that tlie rigid to tlu‘ eaKli 
allowance \va« inalienable ])eyond the iife-tijiu* of the 
plaintifr.s deceased vendor, tlnit tJie j)laintifl; or hin 
predecessor never performed itlie vvorslrlp in I'e.spect of 
the allowance and coriBeqiiently tlie plaintl.fl! was nt)l 
entitled to the allowance and that the suit was not 
inaintainal)le witlioat a cei'tilicate from the Collector 
under the Pensions Act.

Tlie Bnhordiiiate Jndge dinnnî Ked. tlu' suit f(yr ward 
of a certllieate iinder the Pensions Act.

The plaintltl: having appealed and i>rochu‘e<l the 
necessary certificate tlie District ,Tndge restored the 
snit and remanded it for decision on the tnerifs.

On the remand tlie Sithordinate Jiidgi' allowed the 
plaintitrs claim. In the judgment tlu' Srdiordiiiatf 
Jndge remarked •.—

T h e  r ig h t  tn w o rs h ip  ;u i(l its  I'etiuuioriitinri is iivdiruiritv iiNiHL-iuihli* Imt 

Avlieii ufi i ic r c  th e  a lio iia tin u  is ti> a ineiiil'nn' <){* ttie  f iu n ily  <ir tn a B ra h n iiii  o f  

th e  sa m e  Cis^te as th e  alic-nur a n d  e q u a lly  e c in p e t fu t  to  t lie  w(.ir.s]ii]>

it c a n n o t  b e  Hair! t o  Ik' 0 |)j)0 8 e(l t o  thf- ).)riin‘ ip lo s  o f  H iriilu  h a w  or  |Hihlic 

] )o l i r v .

On appeal by tlie defendant the District Judge 
remanded tlie case for findings on issues ohservlng ;—

The chieJ’ point for rlecision ii]ipears to ht.‘ whctlior tiu' ulieijrttioii o f  thu 

l^njehakka find Tastik is valid. Thi* g-euernl priiiri[il(‘ appears to he to 

discourage such ali(3iiatiuns. ospi-fially in tho euiHo nj" strangers hut in etTtuin 

(•ii.ses they liave lieen ripliel<]. A s tlic Higli Court has ob.sci'vcd in Ila jan tm  

r. (raiteah (I . L. K. 2 o Bnni, |>uge 1 ; ! 1 ) by force ol' ensloni a limited right 

of partition and alienation might he ostaldished. and tlie cnstom must he 

ascertained by evidenee in eaoh class ol' (,‘ases "i'lie loAver lias nuf

fonnally pDqnii'ed into (Iun point and I  tJir«'fore foDou'the eA’anipir of the 
H igh Court in the case ipmted above and s(Mid down the following issues f( V 

a linding' on the panie :—

( 1) W hether a custom and practice of the alienatitin of the Pu jehakkujirid 

Tastik in dispute was established either gcneraliy or as iiniited tn iJartiffliiW: 

clashes o f iicirs or relations ?
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1914. ( 2) Whetlier the alienation to the plaintiff-respondent falls within or is 
governed by such custom and limitation ?

(B) Whether the claim to Narayan’a (plaintift’s veridni''s) sluire is time-barred 
in rcspect o f  the tu'o years 1904 and 1905 ?

Tlie findings ol the Subordinate Judge on the first two 
remanded issues were in the negative and on the third 
in the atlirniative.

The said findings having been certified to the 
District Judge, the appeal was allowed and the suit 
was dismissed.

The plaintifi: preferred a second appeal.
S. S. Paticar, for the appellant (plaintiff.).
There was no apiDearance for the re.spondent (defend

ant).
B e a m a n , J. :—The property in question in this suit is 

a vritti. The plaintiff claims to be the alienee of three- 
(juarters of the cash allowance paid for the due 
performance of ceremonies and the worshij î îng of the 
idol. The first Court held that the alienation was good 
and decreed the plaintiffs claim. On appeal the learned 
Judge remanded certain issues inviting an inquiry 
into any local custom which would justify the aliena
tion of such a peculiar right as this to one who was 
not a member of the original family which enjoyed 
the priestly privilege. The findings on the remanded 
issues were all against the plaintiff. .His suit was 
accordingly dismissed.

On appeal it lias been strenuously contended that the 
learned Judge of first appeal adopted a wrong method. 
It is said that the general i>rinciple is that vrittis are 
alienable to suitable persons, unless a local custom to 
the contrary or some prohibition by the founder can 
be proved. This certainly does appear to be the efifect 
of Melvill, J.'s decision in ■ the' case' of Mancharam
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V . Pranshank:ar^^K On. tlie other hand there is a 
much later decision by Eaiiade, J,, i.n the case of 
jR.aJaram GanesltP̂ , wliich, in oiir opinion, states 
both, the underlying principle and methotl of dealing 
witli cases like this more correctly. It in true that in 
that judgment the learned Judge refers with seeming 
approÂ al to the case of Manehanim v. Pmnshankar^^K 
blit the principle, he lays down, is that tlie general rule 
is against the alienability of vritils. VrUtis iivdy 
alienated in special eases and under special conditions 
provided that such alienations can be supported by 
local usage and custom. Tiiat this was his ground is 
clear enough from the issues which he framed and 
.remanded for trial. The learned Judge of first appeal 
appears to have; followed exactly the course adopted 
by the learned Judges in Bafarain v. Ganesli^\ and 
having regard to the character of tJiese hulrs and the 
desirability of |)i‘<?'̂ ’'*?ntang too tree alienations of what 
in essence is a sacred and personal right, sve are not 
prepared to say that the learned Judge of first apx̂ eal 
was wro.ng. We, therefore, think that his decree must 
now be confirmed and this appeal dismissed.

Ajqjeal (limiused.
G. B . S .

W (18821 6 Bom. 298. 898) 23 Bom. 131.

APP.ELLATE CIVIL.
Before Mr. Jifsit/c.c Bearmiv and Mr. Justice Heaton.

SUNDE.A ALiAfi NA'RABADA (o r ig in a l D efex 'dan t 1), A p p e lla n t, v. 
SAKHARAM  GOPALSHPjT ('IANJ3HI and OTHERf! (o rig in a l P la in t iffs ) ,  

E k sp o n d e n ’i s.'--'

(Jlvil Procedure Caile''(Act V o f  190S J, section J1— Suit f r r  declaration m d  
recGKery o f  2iossesshm— Dfifenr.s o f  ms judicata— not adequately repre
sented in theforrm r suit and suit not fxlh j tried— No har o f  res judicata.

A suit brougiit by tliree plaiotiit's as surviving coparcener.*? of a joint 
Hindu fam ily fo r^ i declaratinn that the property ia suit formed part
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