
o provisions of section 111 A. tlie ciuestion rnry arise 
the copics of the entries exnuiinerh compared, and 
in tho l iia iin c r  mentionod in section C2,” and which 

Art of the record” under section 142A, do require to he 
. It must he understood that we have not answered 

estion.
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Before Sir Charles Sargent, Kt,, Ghipf Justice, and- 2Ir, Justice- Candy.

/EA'YAN VITHAL MA'VAL, (ouiginal Defbndaxt K o. 3), A ppkllakt^
. C tA N O J I  and  O th e r s ,  (ou iG iifAL P l a i n t i f f s  a n d  D e fe n d a n t  N o . -J,),

:i?.ESrONDENTS ; AND G I T A 'B A I  AND ANOTnEr>, (ORIGINAL D ejtENDANTS

Nos. 1 AND 2), A p p e l la n t s ,  v . G AISG JI an d  O th e r s ,  (o r i g in a l  P l a i n t '

IFI'S), IiESPONDENTS.'*

ovi<jage—Sxih-mortgage.—r^ethwption suit—Accounts iaken hetirccn niortgarjee
%nd suh-morltjagce—Practice—Procedure—Delkhan Agriculturhts’ Heliof Act
f X V I Io f l8 1 0 ) ,S e c .U .

In a suit for tlie redemption of land 'wliicli has been sub-mortgaged by the 
mortgagee, in wliiuh suit tbo sub-mortgagees are co-defendants, ihe mortgngee 

_js entitled to bave an account taken of the sub-mortgage. The judgmeut should 
direct an account of what Ls due to tho original mortgagee and then of what is 
duo to the sub-mortgagee ; and that upon payment to the latter of the sum due to 
him, not exceeding the sum found due to the original mortgagee, and on payment 
of the residue, if any, of what is due to the original mortgagee, both shall reconvey 
to tho mortgagor.

These were appeals from the decision of L. G. Fernandez, First 
Class Snhordinate Judge of Poona.

In 1876 one Ganoji mortgaged certain lands with possession 
to Vithal Sakhdnlra for Es. 13,000. In 1887, Vithal Sakharam 
sub-mortgaged the said lands (except a small portion) to Vithal 
Ihimcliandra for Es. 5,000 and to Eamchandra Sadashiv for 
Es. 2,000. In 1888 the sons of Ganoji (the mortgagor) filed this 
suit for redemption. The defendants were the representatives of 
the mortgagee, who was dead, and of the suh-mortgagees, who al̂ .o 
were hoth dead.

Appeals Nos. 39 aud 46 of iSSO.



Tlic representative of fclic niorio'a.gGc was tlic defein.lai.
v̂llO was the widow of the son of the original niortgav 

Saklmrajn. Tlie defendant Narayan Vithal was the 
suh-mortgagee Vithal Ramchandra, and the defendai' 
'Ramchandra was the son of the other sub-mortgagee 1 
dra Sadashiv.

At the hearing the following issue was framed by i
»

ordinate J udge :—

Issue No. 5 .— Can accounts be taken between the deft 
inter se in this case; if so, how much of amount that ml 
found due by the plaintiffs should be awarded to which of 
if not, what order should be passed regarding the payment 
redemption-money ?” This issue was found by him i. 
negative.

Shivrdm  Vithal Bhdnildrkar for Sonabai, the mortgagee (ai 
lant^in Appeal Ko. 46);— W e say that the lower Court ough 
have taken accounts between the mortgagee and the sub-m 
gagee. A  separate suit against the sub-mortgagee's for that \ 
pose should not be required. In a redemption suit the accou 
between the mortgagee and the sub-mortgagee can be tak 
Coote on Mortgages, page 1178.

F kr  Gu r ia m :— The Subordinate Judge has directed that i  
sum found due on taking the account of tlie original mortga^ 
should be paid to the sub-mortgagee, aud that the accounts ? 
between the defendant-mortgagees inte-]' se should be left for 
separate suit.

The mortgagee objects to this direction, and claims^ as wr 
claimed in the Avritten statement, that an account should bt 
taken of the sub-mortgage. W c  think that this claim of tht 
mortgagee is well founded, and that the case must be remanded' 
for an account of the sub-mortgage to be taken * Tliis is the 
course followed in England. In the case of a derivative mort
gage or sub-mortgage the judgment directs an account of what 
is due to the original mortgagee or his assignee, and then of 
what is due to the derivative or sub-mortgagee 5 and that upon 
payment to the latter of the sum due to him, not exceeding the 
sum found due to the original mortgagee, and on payment o f
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le, if any, of what is due to the origiual morbgagee, 
liem sliall reconvey to the mortgagor (Cooio on the Law  
ago, 5th ed., pp. 1178— 9 ; Seton on Dccrees^ 4th ed.,

J
Case rem anded.
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ore S ir Charles Sargent,\Kt.y Chief Justice^ and M r , Justice Candy.

A M T H I  JLiAS  R U K S H M A N I ,  (D e c re e -h o ld e e ), P e t it io n e r , t;.
M A 'D IIA V .M A N O E , (A ucT ioN -puR cn A SE B ), O p p o n e n t . *

’decree— Execution— Sale in cxecxition— Collector-^Pow er of, io set aside sale 
'  a}id to order a resale.

\

Bi»le of certain proi>erty*»by ',ithc Collector in execution of a decree 7̂ as set 
by the Collector on the apj)licationof thedcci:ee-holder,and a re-sale took place 

<which the decree-liolder plirehased the property for Rs. G50. The purchasc- 
ney was duly paid into Court. Subsequently a third party apî lied to the 
Mector to set aside this sale, aud offered lls. 800 for the property. The Collector 
d e  an order setting aside the sale and ordering a re-eale ; the b id d in g s  at 

re-sale to commence at Us. 800. The re-sale accordingly'took place. The 
_jfcree-holder appl ied to the Subordinate J udge to set aside the re-sale and to 

(}nfirm the previous sale to her. On reference to the High Court,
' Held, that the re-sale by tho Collector waa a nullity,Fatid tluat the fjuestion with 
regard to the confii-niation of the previous sale should be dealt with by the 
Subordinate Judge as if the Collector had issued no orders on tho subject.

Oanpairdm M otirdm  v. Jeakji A'daynji d) followed.

T h i s  was a reference made l y  Bao Sd,heb Trihhuvandas 
Lakshmidas, Subordinate Judge of Vdgrain the Broach District, 
under section 617 of the Civil Procedure Code (Act X IY  of 

'  1882).

Bdi Amthi, the plaintiff in Suit No. 305 of 1887, having ohtained 
a decree against Yardha Parahhu for Es. 3.34-2-3, attached certain 
immoveable property of his on the 15th June, 1S89. Yardlia 
Parahhu being^^an agriculturist, the decree was sent by the

® CivilJReferonce, No. 15 of 1890.
(1) See ond?, p. 322.


