
1890. We reverse the decrcos o£ the Courts below, and direct tliat,
K as h in -a t i i  on tlie plaintiff making up the deficient stamp on the plaint, the
N a r a y a n  proceeded with according to law. Costs to be costs in

Govinoa bin the cause.
T ir a j i .

Decree reversed.
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Before M r. Justice Baijlcu clnd 3 Ir. Justice Parsons.

1S90. B A 'LK R ISF IN A  BA 'BA 'J I, ( o r ig in a l  P l a i n t if f ), A p p e l l a n t , d . H A R I  

Auffust 12. g o v i n d ,  (o r ig in a l  D k f e n d a iJt ), RBsroNtoBNT.*

Interest—Jiide o f  dam chi-paf.—hs applicaiion to mortgages idhere no account of 
rent and profits is to he tahen— Mortgafje.

The rule of dam dapat applies to mortgages where no account of the rents and 
profits has to be taken.

S e c o n d  appeal from the decision of Mr. H. Scott, District Judije 

of Satara, in Appeal No. 123 of 1888 of the District File,

The plaintiflF sued, as purchaser of the equity of redemption, to 
redeem certain property which had been mortgaged with posses­
sion under two bonds. One bond was passed in a .d . 1835 for 
Rs, 350, and provided that the whole of the rents and profits of 
the property mortgaged should be taken in lieu of interest. The 
other bond was passed in a .d . 1838 for Rs. 2-5, for which interest 
was to be paid at 1 2  per cent, for the first six months and then 
at 24 per cent.per annum,

The Subordinate Judge held that the mortgagee was not entitled 
to claim interest exceeding the principal under the second mort­
gage. He found, on taking accounts, that a sum of Rs. 619-11-11 
was due to the mortgagee, and decreed redemption on payment 
of this amount within six months.

On appeal, the District Judge held, on the authority of Ndrayan 
V. Ganffdrdm^^\ that the rule of dim  dupat did not apply to mort­
gages. He amended the decree of the Subordinate Judge by 
directing that the plaintiff should pay Rs. 798-0-1 within six 
months and redeem the property, or be for ever foreclosed.

Second Appeal, No. 697 of 1888.
(1) 5 Boin. H. C. Rep., 157, A. 0. J,



VOL. XV. BOMBAY SERIES. 85

Against this decision the plaintiff appealed to the High Court.

Mahddev Ghimndji Apte for appellant.

Rdmchmidra Ganesh Mmidle for respondent.

B a y l e y , J . :— T̂he District Judge is wrong in saying that the 
rule of dam dupat does not apply to mortgages. The decision 
he quotes, Narayan v. Oangdrdm is, no douht, to that eifect; 
hut the proposition has there heen laid down too broadly, as is 
shown in later cases. See Nathuhhdi Panach>nd v. Mxdchand, 
Hirdchand '̂■2) ; Narayan  v. Satvdji ; Ganpat Pdndurang v. 
A 'd a rji D{'tddbhdi The rule does apply to mortgages where no 

account of the rents and profits has to be taken, as is the case 

here

We, therefore, amend the appellate Court’s decree by substitute 
ing Rs. 680-13-5 for Rs, 798-0-1, and by directing that, on pay­
ment within six months o£ this date of that sum plus or minus, 
as the case may be, any sum that may be found due to either 
party in execution on taking accounts under the first mortgage 
from the 17th April, 1889, to date of payment, and of the costs 
of the defendant that he has been ordered to pay, plaintifi: 
redeem, and that, in default of such payment, he be for ever 
foreclosed.

Each party to bear his own costs in this and the lower 
appellate Court.

Decree amended.

B a l k r i .s h x a

B a b a j i
D.

H a r i
G o v i>’d .

1890.

(1) 5 Bom. H. C. Bep., A . C. J., 157. <3) 9 Bern. H. C. Eep., A. C. J., 83.
(2) 5 Bom. H. C. Rep,, A. C. J., 196. (D I. L. R„ 3 Bom., 312, at p. 333.

(5) W . & B., p. 786, 3rd ed.
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