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finding* as conclusive that the 450 rupees were due to pla
and not to Ohandppa— Hemanta Kumari Dchi v. Broje
Kishore Hoy Chowdry™,

Without, therefore, intending to suggest that hia conclu.;
was wrong, or to express any opinion directly or indirectly
the merits of the case, we must, for the reasons al30ve state
reverse the decree of therCourt below and send back the case £.
a fresh decision on the merits on the evidence as it stands. Cost
to abide the result.

Decree reversed,

>1.L. R, 17Calc., 875; L.E., 17 1. A,, 69.

APPELLATE OIVIL.

Before Mr, Justice Bayley and Mr. Justice Telang*

KANGA'YA'NA SHRINIVASA'PPA’, (obiginal Plaintiff), Appellant,
V. G-ABSTAPABHATTA, (original Defendant), Kespondent.*

Hindu law—Alienation—Mortgage hy a co-parcener—Liahility of his share
aftet’ his death, io satisfy the mortgaQe.

Where a member of a joint Hindu family makes a mortgage, such mortgage,
being good when made, creates a valid charge on the property to the extent of
bis share, which cannot be defeated by his death.

Second appeal from the decision of Gilmour McCorkell , Pis-

trict Judge of Kdnara, in Appeal No. 132 of 1889 of the District

File.

Timdpd, the uncle of defendant No. 1™ mortgaged his share
in the joint family property to the plaintiff in 1867. On this
mortgage the plaintiff obtained a decree, but before it was
executed Timdpa died. After his death, his share in the joint
family property was attached in execution of the mortgago

decree.

The defendant No. 1 objected to the attachment, on the ground
that Timapd”'s interest in the property had ceased to exist. Hia
objection was allowed, and the attachment was raised.

* Second Appeal, No. 234 of 1890,
p964—i
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Z'ni'o plamtiH'thereupon filed the pre.sent fcuit for a declara-
~Mw¥athat tho property m dispute was liable to attachment and
Mdi’'in execution of his decree against the deceased Timapa.

MANoth the lower Courts rejected the plaintiff’'s clairaj holding,
_r"the authority of Udardm Sitciram v. Rcinu Pdndujin', that on
J™'livipa’s death the familj™ property had passed by survivorship
1c his co- parcener defendant No. 1, and was not liable in his hands

Jo satlsfy the decree obtained against T|un|p||

Against this decision the plaintift' preferred a second appeal to
. PPdie liigli.Coiu-t,

Ghanashdm Nilkant Nudkarni for appellant — It is the settled
law in this Presidency that a co-parcener can alienate his share
in the undivided family property for valuable consideration—

JR/ntf- v. VeCnJcaicsh fSanhJiav®-K  Such alienation, whether
by sale or mortgage, binds tbe family estate to the extent of liis
sliare, even after liis death. The ruling in Udardm Sitdrdm v,
Ediiib Fdndtiji*™"” does not applj- to a case like the present?

site!

There \vas no appearance for the respondent.

Telang, J.— The District Judge does not appear to have
noticed the distincti<m which exists between cases in wdiich a co-
parcener dies wit-hout having made a mortgage of liis share and
those in which ho does enter into such a transaction In cases of.
the., former class, no doubt, Udardvi Sitdrdm v. Rdmi Fdnduji®"?,
which h” relies upon, is a.binding authority, except in so far as
it- apiu’oved ol Gpor Pershad v. Shcodecn™™K To that extent,
that is to say, as regards those cases where although no specific
charge is created by the co-parcener himself on his share, still an
attachment has been placed on that share before the co-parcener’s
death, it must lie taken to have been modiiied by the Privy
Couiicirs decision in Sui'aj Banfii Koer wShco Proshdd Sinr/h™y.
In eases of the latter class, however, that is, Avhere the co-par-
cener liimself makes a mortgage, sueli mortgage lieing good when
made, creatt-s aspeciilcrightin favour of the creditor (see Vdsudev-

() 11 Boin. li. C. liep., 70. <311 Boui. .If. C. Rep., atp.D
(0 lUu Bom; H. C. Rep., 139 ' m 4N.-W. P. Eep.,'137; .

~5> lIBoui,li.C. Hep., at p. SO. . 1. L. K./r; j49, I{., 01.
0) toxni'- Kojuni .y. Chiiiro/an A., p. 88.

quoted'in Mayue’; L., pi. SCf>, aud the '

ivations tliercoix At -V, 5 C:Ti‘., 108,
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JBhat V. Venkatesh Sanhhav”™”) ; or, to borrow tbe laiig'uage =
Privy Council used in reference.to an attachuieiit of aco-parc_
share, it creatcs a vahd charge on the property to the €'
of the parcener’s undivided share and interest therein aa
cannot be defeated by tho death of that parcener.

We must accordingly hohl tliat the share of the decea.
Timapa in this case is, by virtue of the mortgage made by hi.
hable in the hands of the first defendant for the debt due on ti
mortgage, which is ordered to be reaUzed by the decrce in Su.
No. 36 of 1879. The decree of the Court beloAV must, there
fore™ be reversed, aud the dechiration prayed for in the plaint
must be made in favour of the plaintiti. Defeudant must pay’
the plaintiff his costs throughout.

Decree reversed,.

(I> 10 Bom. II. C. Rep., 139, and compare 11 Boui. Il, C. Rep. at p. SI ; and
I, L. K., 5Calc., at pp. 173-4.

APPELLATE CIYIL.

Before Sir Charles Sargent, Kt., ChiefJustice, Mr. Justico Birchi'ood,
ancl Ifr. Justice Candj/.
SINA'PA'YA BIK RA'MA'PAYA HARIDA'S, Plaintiff, iy SHIVATA
BIN SHIDATA’ BA'MNI, Dbfexdant.j=
Instrument— Gonv”~j/ance— Consideration— The General Stavni) Avi (/0/1S79),
Sec. 21— Agreement— Stamp— Canalr..iction.

Where iiuclei' an iustvuinent a mortgagor relinfpiislied his title to the mortgaged
property in favour of the mortgagee and also agreed to pay the Government
assessment until the transfer of the laud to the name of the mortgagec-pnrchaser
.iu the OoRector’s books,

Hehl, that such an instrument \Was a conveyance of which the ainount cf
the consideration calculated according to Bcction 21 of the General Stamp Act
{lI of 1S79) Avas the original mortgage amount ph(s the amount mentioned iu the
instrument.

Held, also, that the iustrumeut was an agreement to pay a&sessuient until the
land conveyed was transferred iu the Collector’s books, aud as snch f>hould l)ear
the additional stamp for au agi‘'eement, namely annas eight.

This was a reference made to the High Courfc by Edo Saheb
Vindyak Vithal Tilak, Subordinate Judge of Bijapur, uneler
section 49 of the Greneral Stamp) Act (I of 1879).

The reference wa.s made in the following terms —

“As | feel doubt as to the amount of duty to be paidiii respect
of Exhibit A produced in Suit No. 380 pf 1889,1 have the honour,

N Civil Reference, No. 25 of 1890. e - - . . m



