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APPELLATE CIVIL.

Before Sir Charles Saigvify Kf-, Ghief Tmtke, and Mr. Justice Oandi/,

YESITRA'MJI KALNA'TH , deceased, by his So.vs and Tleirs VISFIRA'.M
YBSQ AND Anotheh, (olug[n"\lI Plaim tipf), Appellant, V. BA'LKRISFI- January 19.

N A LAKS3MAN AND OniEas, (oRtGis”.vL Defrndants), Respondents.*

Mortgnrje hy mortgagee— Suit for redemption hy orljhial mortgagor agahist niort-
gajee and suh-mortgrigeen—Adver,i& potiession by suh-ynortgagees— “ Pi(rcliex)”
for value”—* ValmhU comidera.tlon ”— Section 1) 0/ the Limitation Act {XIV of
1S59) — 13+ Schedule 11 of ihe Limitation Act (IX of 1S71)—"™y" 134,
Schedule 11 of te. Limitation Act [ XV of1s77).

Helix, that the expression “ purchaser for valuable consideration,” in article 134
of the Limitation Acts I X of 1871 and XV of 1877i includes a mortgagee as veil

as a purchaser properly so called.

Semhle.—The words N h 0 i i Awhich appeared in article 134, Schedule Il of
the Limitation Act (I X of 1871), were advisedly omitted from article 134, Sclietlule
Il of the Limitation Act (X V of 1877), to exclude the possible inference that
absence of ncJtice of tbe real owner’s claim \vas necessary to enable a purchaser to

avail himself of the article.

T nis Was a second appeal from the decision of . C. Whit-
worth, District Judge of Ratnagiri.

The suit was filed on the 14th April 1885 to redeem lands mort-
gaged under a mortgiige-deed dated May, 1825, 1)y the plaintiffs
grandfather, Fatji Dadji Kalnath, to the father of defendant No. 1,
Ritm Bable Parab, for Rs. 04-9 ; the plaintiff alleged that by the
terms of the mortgage the property was redeemable at any time
on payment of the principal amount; that he was ready and
willing to pay up the amount, but that the defendants would not
restore the lands,

I>eiendants Nos, 1 and 2, (Rsim Bd,ble Parab and Bdpu Laksh-
ma i\irab,) denied the] mortgage, and alleged finter alia) that
th'- lands belonged to them, and that they had mortgaged the
la .in gquestion to defendants 15 and 18, in whoso possession
tl /7y had been for many years.

The Court of first instance passed a decree for the plaintiff.
The District Court reversed that decision. In second appeal to
the High Court the question arose as to whether article 134 of
the Limitation Act applied to mortgagees.

*Second Appeal, No. 537 of 1888.
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Ddji Ahdji Khare, for the appellant™ contended that article 134,
Sehediilo Il of the Limitation Aet applies to purchasers for a
consideration, that is, to purchasers who have ohtained

absolute right over the propert}”, and not partial alienees, such
as mortgagees— Baddndfh Doss v. Gisborne CoS™\

Ghanaf~hdrn Nilkanth Ncidkarni, for the respondents (‘original
defendants Nos. 15 and |S):— The question as to hona fidcs has
Hecn found in our favour by the lower Court. Wc are purchasers
for value without notice of plaintiif’s claim, and, thei'efore, our
rights cannot now be disturlied. Article ISi™® Schedule Il of the
Liniitation Act covers such a case. The words purchaser for
value is a technical expression, and includes a mortgagee. Our
mortgagors (defendants | and .2) treated with us as full owners of
the property. Our mortgage-deeds mention them as full owners,
anti there was nothing to indicate that they had only a limited
interest in tho property. Our contention is fnlly supported by the
Madras ruling quoted in the foot-note on page 103 ; Shephard ou
Limitation.

Saugent, C. J., (after stating the facts continued)— The im-
portant question argued in this sccond appeal is whether arti-
cle L34 of the Limitation Act (XV of 1877) is restricted to the
case of purchasers properly so called, and does not apply to
mortgagees. The expressions “ purchaser for value' and val-
uable consideration, ” which are used in section 5 of Act X1V
of* 1859 and article 134 of Acts 11X of 1871 and XV of 1877,
are well known as technical expressions which include a mort-
gagee as well as a purchaser properly so called. It is true that
in Rddunnth Doss v. Gisborne S CoP-~ the Privy Council dis-
cussing section 5 of Act X1V of 1859 say ‘““purchaser means
purchaser according to the proper meaning of the word/’ But
it is plain from what follows that the Privy Council mean by
that expression a purchaser of the absolute title as distinguished
from a mere assignee of the vendor’s mortgage. Moreover,
fm-ther on in their judgment the question is discussed as if it were
a plea of a purchase for value in England which it is well known
may be pleaded by a mortgagee. Although the application of

(1) 14 Moore’al. A. 1, at p, 15.
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the article in tlic case o£ purchaser iu the sense of a mortgagee

may not be obvious in the case of a mortgagee as in that of a Y&S;E:{lh"
trustee we agree with tlie Madras Court in holding (.see Shephard

on the Limitation Act> p. 103) that the expre.ssiou purchaser for ':T_Aa"‘(ﬁtf':ff
valuable consideration is to be read in its technical sense. The

District Judge has found that the defendants Nos. 15 and IS

had no notice that the plaintifi' was the owner, and that Parab,

(defendant No. 1) from whoui they obtained their mortgage, was

only himself a mortgagee. It is, therefore, not necessar}* to dis-

cuss the important (juestion as to the necessity of the abseivco

of sucli notice to enable a purchaser to claim the benefit of article

13i which is considered in Bhagiodri Sahdi v. Bhcujwdii

We may, however, draw attention (as hus been frequently done

in deciding difficult questions of construction arising on Acts

of the Indian Legislature) to the last report of the Special Com-

mittee to whom the Bill was referred during the passing*® of

the. Act of 1887 through the Legislative Council (see Volume XVI*

p. 466j of Proceedings of the Legislative Council), which points to

the conclusion that the words “ bondfide” were advisedly omitted

from the article, to exclude the possible inference that absence of

such notice was necessary to enable the purchixser to avail himself
of the article.

Upon the whole we must confirm the decree, with costs.

Decree confirmed.
M1 L R, 9AI., 97

ORIGINAL CIVIL.

Before Sir Chftrles Sargent, Kf., Chief Justice, and 2lIr. Jiisfice-BaylciJ.

BA'LKIIISHNA V. N. KIRTIKAE and Othktis, (ohkjinal Depen'bants

2TO7), Appellants, r. TUE BANK OF BENGA.L, (ouiginal rLAINTIiFfs), ja,imr\j 30}

Respondents.* Fehrvary

Surety—Principal and surety- Quarantee—Di?.charrfc of jnirety—Concealment of 6— 13
material factfrom surety— Contract Act (IX of 1872), SeCi I-iS — Purlhsr duties N
imposed on personfur whom dafmdants were sureties.

In August, 1881, tlie defendants became sureties to tlis Bank of BeTignl for the
due discharge by one Bhilu Krishnardv of the duties and lia.bilitles of the office
of MajrcnicAi of the Bank iu Bombay. Bhdii Krishnarav was the second ckrk
iu tho Bank, audit was arranged between him and the Agent that he should

m  Suit Noi 700 of 1S89: Appeal No, 692,
U 848-*-



