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CKIMINAL EEFEEENCE.

1S90.

Before M r. Justice Birclwood caul Jlr. Just tee Parsons.

QTJEEN-EMPRESS r. H U S A IN  valad  T A M B H A 'I.-

Kovemler 20. Indian Penal Code {Act X L V  of Svc. 1S3— Reslifancc to tuJdwj o f propertif
' hif ihe autliority o f a jiuhlic servant— Ohjtciion to attaclmcnt o f  i^roperfy ui

execution o f a decrec.

A  mere oral statement by a person claiming to be tlie owner of certain articles 
attached by a bailiff in execution of a decree, to the effect that he wonkl not 
allow the bailiff to take away the articles iiidess lie entered them as hi.s property, 
does not amount to an offence nuder section 1S3 of the Indian Penal Code.

Tins was a reference, muler section 438 of tlie Code of Criminal 
Procednre (Act X  of 1882), by S. Hammick, Sessions Judge of 
Ahmednagar.

Tlie accuscd was convicted by the First Class Magistrate at 
Nagar under section 183 of the Indian Peual Code and sentenced 

to a fine of Rs. 10.

The reference was in the following terms:—

• “ The complainant is a bailiff of the First Class Subordinate 
Judge at Nagar. He was employed to attach the property of a 
judgment-debtor, who was a carpenter and maker of tongas. 
He proceeded to attach two tonga-tops which were lying on the 
road in front of the judgment-debtor’s shop. Thereupon the 
iiccused Abdnl Husain said that the said tono'a-tops were his, and 
that he would not let the bailiff take them away unless ; 
entered them as his property. Abdul Husain has on these factfi ■. 
been convicted of the ofience of ofiering resistance to the taking 

of property by the lawful authority of a public servant, and oil 
pmiished with a fine of Rs. 10 under section 183 of the Indian * 
Penal Code.

“ I venture to submit that the facts disclosed by the evidence 
do not amount to a resistance, as contemplated by the Indian 
Penal Code. It does not appear from the evidence whether the 
tonga-tops were or were not the property of Abdul Husain; even 
if they were not his property I  think that a mere verbal direc­
tion to the bailiff not to remove them, cannot be regarded as an 
illegal resistance,' and if they were his property, still less pro-

* Criminal Reference No. lOS of 1890,



VOL. XV. BOMBAY SERIES. 665

per would it be to regard liis conduct as an offencc against the 
Penal Code. The evidence does not show that, in this case, the 

bailifF Avas either abused, or intimidated, or tliat any physical 
resi.stance"’was attempted.

“ I  have, therefore, the honour to suggest that the conviction 
aud sentence be set aside.”

P e r  C u i u a 2I  :— For the reasons stated by the Sessions Judge, 
the Oourt reverses the conviction and sentence, aud directs the 
line to be restored, if paid.

Conviction and sentence reversed..

ISOO,

Q u e e n -
E m p r e .ss

Hus.-vis.

APPELLATE CIVIL.

Before S ir  Charles Sargeni, Kt.., Ohief Justice, and H r. Justice Cand/j.

P A 'T E L  V A N D E A 'V A N  JEKISxVN A xotiieu , (ou ig iua l Dejexda^jts), 

A p p e llan ts , v. P A T E L  M A.']!TILA 'L C H U N IL A 'L ,  (o r ig in a l P la in t i f f ) ,  

llESroXDEXT.*

Adoption— Adoption in Gujardt —Adoption hii a widoic icho>i« liiid)and died while ct 
minor—Imjilicd authority from  minor huahand—Adoption from  corrupt and 
irnpropvr motives—0/tiW of proof—Kadiva Kxiubl CaMc, adoption amowj—Custom 
as to adop)tion— Eouhnce—Statement a.i to cndoin majlc hy witnessed—A dm m l- 
hUlly in evidimce—S<:c. 32, Cl. 4 , of ihe Indian Evidence Act { I  o f 1S72)—P roo f 
o f custom.

In the ^lavdtha country a Hindu widow may without the permission o£ her 
hiisoaml and without the consent of her kindred adopt a son to him if the 
act is done by her in the pvoijcr and bond fide performance of a religious duty, 
and neither capriciously nor from a corrupt motive. But the adopti(m mnst 
not have lieen exprtes'sly forbidden by the luisband, and must not have the elfect 
of divesting an estate already vested in a third person.

r'

There is no reason for drawing any distinction, as regards the general la-w, 
between Gujarat aud the Maratha country proiierly so called. Apart from 
local or caste custom, the general law in fJujardt must be taken to be as stated 
ill lialchmdhdi v. lUldhdbdiQ-).

A widow has implied aiithority from her husband to adopt, even though her 
husband be a minor.

Where a wddow adopts there is a presumption that she has performed the . 
duty from proper motives, and the onus lies heavily on him who seeks to set 
aside the adoption on the ground of corrupt motive.

* Appeal No, 72 of 1890.

(3) 5 Bom. H. C. Eep., 191, A. 0. J.

ISflO. 
Docemher 
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