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APPELLATE CLYIL.

Jjofove M ,\ Jmdce JlifLhrnod laul Jmticct Farsnna.

MULTA'NIJIHA.ND SHIVIIAM, (ouiginal Plaintifl’), ArPEIXANT, vy.

IVIIA'N SA'HEB KHARS E.1)Ji XAHARVA'NJI, (oiugikal Defendant),

RI:s™oNDEMT. N
Cli'il Procediii'e Code (Art X | Vof 1SS2), Ser. 5-{o~~Stay of execution—Notice lo

d(iC]X>e-hold(-r— Practtce.

A final order for staying the execution of a decree sliouhl not be made without
giving tlie deeree-hohler notice of tlie jiidgment-deljtor’s application. The ap-
plication should be supported by an aifidavit. {

Appeal from the order of T. Hamilton, Acting District Judge
of Ahmednagar, in Application No. 223 of 1889.

The plaintiffobtained a niouey decree forRs. 2,320-12-0 against
the defendant. ' Loe

The defendant appealed again.st tlie decree to the District

Court, and applied for stay of execution pending tlie disposal of
tho appeal.

The application was to the following eftect:—

“ If the decree is executed against me, tho appellant, | .shall
have to sell my immoveable property, and if the property is sold
under such pressing circumstances, it will not fV'tch a proper
price ; and if the lower Court’s decree is eventually reversed in
appeal, the property would be sold for no reason, and I would
suffer a great loss. |, the appellant, therefore, pray that the
Court may be pleased to order execution to be stayed.”

This application was not supported by any affidavit.

The District Judge, without issuing any notice to the decree-

bolder, passed an order for stay of execution on security being
furnished.

Against this rule™ the decree-holder appealed to tlie High
Court.

Ghanasham N. Nddkarni for appellant i—The order for stay

of execution is improper, and contrary to the universal practice
of tho Courts in this Presidency. Notice ought to have been

* Appeal, No. 46 of 1890.
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issued to the docroe-holdor beforo execution was The

apphcation for .stay, of execution is not oven supported bv an jShpltan-
' chand

athdavit. Shiyea'm

Gangdrdm Bdpsohiv Rele for respondent,— There is no prc> eha'nWh”u
vision in the Code of Civil Procedure req/\uiring notice to be given Khaksedji
to tlie decree-liolder before an order is made L(:)nder section 54%. Mesakvanit

Birdwood, J.:—The plaintiff obtained % decree for moiiey,
and the District Jmlge has, on tho application of the defendant,
order*d stay of exorntiou without giving notlo;* of tin, applica-
tion 1 the plauitiff. 'There is no <'xpress prox ision in .scction 045
of the Code of Civil ™iProcedure requiring notice to bo given
to tho decree-holder before an order is made under the section;
but it is obviously unjust to pass a final order for staying the
(xecution of a decree without giving the decree-holder notice of
the judgment-debtor’s application. It is the universal practice of
thf* Courts to give notice to the decree-holder before disposing

~NMinally of dii application for stay of execution. Moreover, the
,iftllegation in the defendant’s application is unsupported by any

" affidavit. There was really, therefore® no evidence before the
District Judge to enable him to arrive at any decision as to
the truth of the allegation. Nor, again, was the allegation, even
if proved to be true, ot a kind to justify an order for stay ot
execution in the present case.

We reverse the District Judge’s decree in execution and reject
the defendant’s application, with costs throughout on him.

Order r&veTsed.

ORiaiNAL CIVIL.

Before ~r. Judice Farran.

LA'LJIBnA'i; SHA'MJIl and Others, (PLAiXTim), r. THE GEEAT is91
INDIAiIf PENINSULA RAILWAY GOMPANy, (Defendants).* Jammni 12.
nailwQ.y Terminal char<jes'— RhjhtofQ. |I. P. Bainmy Company to ~ ~
levy terminal cMrgea—Stat. 12 and 13 Fic.,, Cap L X X X Ill [Local Pers.)— I

Act I X of mo, Secs, 41, 45, 46.

“ Terminal cbargc” means a cliarge for the use of goods station and for the
various duties which a railway compaiiy, as common carriers, perforin in con.
nection with the goods consigned to them for carriage.

~mSuitNo. 4SSo£1890 -
p 666-1



