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proof of uoue. The error to which a wrong procedure might
lead the Court is similar to that of a Judge who in a suit for
debt does not find any of the items proved, but yet holds the
debt to be proved on the same evidence.

| am of opinionthat it would be'pr ‘judicing the two prisoners
who have appealed, if we determined the facts on the record of
the trial; and | donot think we ought to acquit them, as the
Judge and the assessors found them guilty, and the record docs
not show that they objected to the misjoinder at the trialj or
asked for specification in the charges of hurt: see The Queen V.
Sfroulger™  The proper course, and to which M. Phirozshdh
Meht” assents and the Government Pleader does not object, is to
set aside the convictions and sentences of these two appellants
and todirect that they be tried anew by the Court of Session.
The charges relating to Hannd, to Eakmovd, and,to Yellid
should be matter of separate trials. The Sessions Judge should
ascertain from the prosecution which of the particular hurtg
they elect to proceed upon, and the proper heads of charge
should be framed. It may be assumed that any charges which
cannot be supported by evidence will not be pressed,
and especially after the sti*ictures passed by the Judge on some
of the evidence before him.  The prisoners should be given

opportunity to meet the charges, and allowed to give in fresh lists
of witnesses.

Oonviciions and sentences quashed, ami re-trial ordered.
(i)L. E., 17 Q. B. D., 7.

APPELLATE CRIMINAL.

Before Mr. Justice Birdioood and Mr. Justice Jardine.
QUEEN-EMPEESS v. SA'RYA*

Jurisdiction—Appeal 1 the High Court— Scheduled District Act (X 1V o/ 1874j—
Act X1 of 1346— framed taider Scction ~ of Act X1 0/1846— 44—
Appeal . ‘

The accused were convicted under section 201 of the Indian Penal Code (Act

XLV of 1860) of an gjffence committed in the village of Gulamba, in the Mehwia

Estate of NdI, in the Khdndesh. District, and sentenced by the Agent to the

* Criminal Appeal, No. 21 of 1890.
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CAoweriior each to suffer rigorous imitrisouuieat for five years. The Agent tried
tho case under the rules framed under Act X1 of 184G

The accused appealed to the High Court under Eule 44 of the rules framed
under section 3 of Act X1 of 1846(1).

Ihld, that the appeal did not lie to the High Court. Rule 44 waa ultra oires,
as no power was given by Act X1 of 1846 to Government to confer appellate
powers ou the Sadar Faujdari Adillat, as was practioally done by the rule. Act
X1 of 184G being repealed in the Mehwdsi villages by Act X1V of 1874, Kule
44 coxdd uot be continued either I>y the notification publiahed iu the Bonibay
Gocernmeut Gazette for 1879, Tart |, p. 115, or by the notification publiahed iu
the Bouihay Governmml Gazette for 1SS7, Part I, p. 19

This WBS an appeal fromthe conviction ami sent(*nce recorded
hy W. W. Lochj Agent to the Governor of Bomhay in Klulndesh.

The aaused were committed for trial before the Agent to the
Governor of Bomhay in Khdndesh on charges of murder and
causing the disappearance of the evidence of the crime, offences

punishable under sections 302 and 201 respectively of the Indian
Penal Cock.

The offences were alleged to have been committed in the

village of Gulanhgj in the Mehwes Estate of Xdl, in the district’
of Khandesh.

The Agent to the Governor tried the case under the rules
framed under Act XI of 1846, hy whicli the estate of ISId is
excluded from the ordinary criminal jurisdiction.

The accused were convicted under section 201 of the Indian
Penal Code and .sentenced each to five years’ rigorous impri-

sonment.  Against these convictions and sentences the accused
appealed to the High Court.

The only point argued at the hearing was whether the appeal
lay to the High Court.

Dhondu SIJmmrdo (V\lith him Ndrdyan Vishnu GohJutlr)
for appellants :--Under Rule 44 of the rules framed by Gov-
ernment In 1855 under section 3 of Act XI of 1846, the High

() Vid® Bomhay Government Gazette for 1855, pp. 1342—1346.

Rule 44 provides as follows The Sadar Faujddri Addlat shall be empowered
to call for the Agent’s proceedings in any case ou petition being made to that
Court by any party against whom a sentence may have been passed by the Agent

and tho Sadar Court may thereafter proceed according to the provisions of
section 4 of Act X1 of 1840,
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Court has the power to entertain this appeal. Eulo 44 ff,
continued in force by Government notifications issued in 1870
and 1887.

Bikdwood, J. —IN arguing this appeal, M. Dhondu Shanrao
Gaiud has asked us toadmit it under Rule 44 of the rules of tlie
31st July, 1855, published under section 3 of Act XI of 1846 at
pages 1342—1346 of the Bomhay Government Gazette for 1855.
The appeal is from the judgment of tlie Agent to the Governor
of Bombay in a criminal trial inwhich the accused persons were
convicted of an offence committed in the village of Gulamba, in
the Mhna*? Estate of Ndl, and sentenced each to suffer rigorous
imprisonment for five years. The village is ore of those belong-
ing to the Parvi of Nd| referred to in Schedule I, Part Il (IV),
of the Scheduled Districts Act, 1874. The wvillage is, therefore,
in a scheduled district inwhich the Scheduled Districts Act isonly

in force if a notification relating to such district has been issued
under section 3of the Act.

On the 14th February, 1879, the Government of India issued
a notification, purporting to be made under section 3 of the
Act, by which the Boml)ay Government, with the previous
sanction of the Government ¢ India, declared the Act to be in
force in the wvillages belonging to the Parvi of Ndl and five
other Mehwassi Chiefs (SeC Gazette of India for 1879, Part
I, page 106, and Bomhay Government Gazette fOr 1879, Part
I, page 115). It is not apparently by a declaration of this
kind that the Act wes intended to be brought in force in any
scheduled district.. If any other Acts had been declared to be
in force in the Mehwadssi  villages, any declaration about the
Scheduled Districts Act itself would have boen superfluous.
For the purposes of the present appeal, however, it is unneces-
sary to cdecide whether the notification of 1879 precisely meets
the requirements of the Act, asa later notification was issued
by the Bombay Government, (with the requisite sanction,) on
the 4th January, 1887, in which Bombay Regulation XXX of
1827, Act XXXIV of 1850 and Act 111 of 1858 were declared
to be in force in the villages in question. (See Gazette of India

for 1887, Part I, page 33 and Bomhay Government Gazette for
1-887, PNirt 1, page 19)) .
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The eftect of this notification wes to extend the Scheduled
Districts Act forthwith to the village of Gnlamha, if it was not
extended to it by the previous notification. The Act being now
in force inthe IMehwassi villages repeals Act XI of 1846 iu those
villages. (See section 2 and Schedule 11 of the Act.) But, under
section 7 of the Act, the rules dethe 31st July, 1855, “ continue to
beinfodg unless and until the Governor Gereral in Council or
the Local Government, as the case may be, othenwse directs.”
It does not appear that the discontinuance of the rules has
been directed under this section. They are referred to as still
inforce in recent Resolutions of Government, with copies of
which we have been fumished (Resolutions Nos. 638 of the
28th January, 1888, and 7457 of 11th November, 1889, Political
department). If, therefore, the appellant is really warranted
by Rule 44 of the rules in question in preferring the present
appeal, we must admit it, though | believe no similar gDl
from the Agent’s decision has been made to this Court since its
establishment in 1862,

Now Rule 44 is in the follomng terms;—« The Sadar
'Faujddri Adalat shall be empowered to call for the Agent’s
proceedings In any case on petition being made to that Court
by any part}* against whom a sentence may have been passed
by the Agent, and the Sadar Court may thereafter proceed
according to the provisions of section 4 of Act XI of 1846~
Section 4 of the Act pro\ddes that upon the receipt of any
crimiDal trials referred by the Agent under the rules wliich
may e hereafter prescribed by the Governor iu Council, the
Sadar Faujdari Addlat shall proceed to pass a final judg-
ment or such order as may, after mature consideration, seem
tothe Court requisite and proper, inthe same manner as if
the trial had been sent up in ordinary course from a Session
Judge. The reference here is to the procedure prescribedby
Chapter 111 of Regulation X111 of 1827, as read with Regulation
I11 of 1830, accordingto which Session Judges sent up cases to the
Sadar 1 aujdari Addlat for confirmation of certain sentences—
a procedure which no longer exists, except as to sentences of
death, whichae still referred to the High Gourt for confimration
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Section 3 of the Act further empowers the Government™ by an
order in Council, to define the authority to be exercised by the
Agent in criminal trials aud what cases he shall submit to the
Sadar Faujdari Adalat. There is no provision of the Act which
constitutes the Sadar Faujdari Court a Court of Appeal from
the decisions of the Ageut in criminal trials, thougli the Sadar
Divani Adalat is distinctly constituted a Court of Appeal in civil
cases.  The Sadar Faujdari Addlat is contemplated inthe Act only
as a Court of Reference for criminal trials. No poweris given to
the Government to confer appellate powers onit, asis practically
done by Rule 44 of the rules of the 31st July, 1855. That rule
IS, therefore, idtra vires of the Government, and cannot be
regarded as a valid rule under the Act. It follows that it could
not be continued under section 7 of Act XIV of 1874, after the
Act of 1846 wes repealed in the Mehwessi villages by the ex-
tension to those villages of Act XIV of 1874, whether by the
notification of 1879 or 1887.

Wk have, therefore, nojurisdiction to admit this appeal, which
must be returned to the appellants’ pleader for presentation to
the proper authority.

Jardine, J.— | am of the same o;)inion, and will give my
reasons, which, sofar as they relate to the procedure of the Courts
under the Elphinstone Code, deal with matters not touched in the
argument. The appellants were convicted under section 201 of
the Indian Penal Coce and sentenced to five years’ rigorous im-
prisonment by Mr. Loch, sitting as Agent to the Governor of
Bombay. The offence is found to have been committed in the
village of Gulamba, In the Parvi of Na™ wliich Parvi is ore of:
the seven MewjJs Chieftains’ estates specifiedin the schedule to
Act XI of 1846. Theterritory was by Regulation XXIX of 1827
brought under the first 26 regulations of that year, except as
specifically enacted to the contrary. Thus Regulation X111 of 1827
applied thereto.  This application of the ordinary criminal proce-
dure wes, however, repealed by Act XI of 1846, which empowered
the Governor in Council to appoint an Agent, and by section 3
to define the authority to be exercised by the Agent in criminal
trials and what cases he shall submit to the. decision of the
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10, Sadar Faiijodri Adalafc. Then section ! goes  on:—*Upou the

receipt of any criminal tiials referred by the Agent nnder the

Epe’S  Tliles which may be hereafter prescribed by the Govemor in
SRTu Councl, the Sadar Faujdari Adalat shall proceed to pass a

tinal judgmentj or such other order as may, after metiivc con-
sideratio’™ seem to the Court regnisite and proper” in the same
manner as if the trial had been sent up in ordinary course from
a Session Judge,” In interpreting tliese words we have to
e what the intention wes and what was meant Py these
words when the Act wes passed—Miniguirdm Marwdri V.
Gursahai~™  The meanings of the words « submit  and « refer”
are, | think, technical and to be gathered by reference to Regula-
tion X111 of 1827 and its supplements, Regulations XXX of 1827,
I11 of 1830, VIII of 1831, The Judge on circuit and his succes-
sor the Session Judge had onlya limited power of passing absolute
sentences : above a certain limit the sentence had to Ve referred
tothe Sadar Faujdari Addlat for confirmation, as sentences of
death are referred to this Court. He had also powers, like those
of our present Session Judges, to call for cases and refer them
for revision. In Chapter S of Regulation X111 of 1827 the pro-
cedure will be found. The Sadar Faujdari Addlat wes endowed
with considerable powers by Chapter 5. But section 30 precluded
that Court’s interference with the Judge on circuit as regards
“sentences passed without reference to the Sadar Faujdari
Adalat.” The reports of the Sadar Faujddri Adalat contain
many instances of the procedure: and | may refer, as examples,
to{the casesfoundat 6 S F A R, 84 and 909, and 7 S F.
A R, 487. The higher Court wes, however, empowered to
report any such sentence to the Governor in Council if it consi-
dered that it requiied to bealtered or annulled, whether as an
aet of mercy or justice. These are the words of section 3L
Achange was made by Regulation V111 of 1831, section 7, where-

by the revisional powers of the Sadar Faujddri Addlatwere
extended to cases not “referable” to it.

Since the passing of Act Xl of 1846, these provisions have
ceased to be in force in these Mehwas estates, as also section 27 of

.............. J- L. i7.Calc,, 347 j L. R., IG 1, A., 195, 200,
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Regulation X111 of 1827, which required tho Sadar Faujari M

Adalat to superintend the administration of criminal justico. QES
Section 2 of Act XI of 1846 vested the administration of criminal

justice inthe Agent to the Governor, and Regulation X111 of 1827  skixyx.
and its supplements have also been repealed. By anatification of
the 31st July, 1855, published at page 1342 of the Bombay Gov-
eniment Gazette for 1855 tho Gowvernor in Council introduced
rules purporting to be made under section 3 of Act XI of 1s55.
They can only be understood with reference to the ordinary
regulation procedure then in force, which wes the natural analogy.
Rule 35 says .—The absolute jurisdiction of the Agent in cri-
minal cases shall extend to fine and imprisoinnent for five (5
years, with or without hard labour, and sentences involving a
punishment beyond that period, or of greater severitj”, must be
submitted for the confirmation of the Sadar Faujdari Adillat.”
The case in which the present appeal is mede, falls within the
absolutejurisdiction  and no reference of any kind to this Court
has been made by the Agent, and | am therefore, unable to
understand how the appellant’s pleader can argue that section 4
of Act XI of 1846 applies of itself. But he refers us to Rule 44,
which is as folloSvs—« The Sadar Faujddri Addlat shall
empowered to call for the Agent’s proceedings in any case, on
petition being made to that Court by any party against whom a
sentence may have been passed by the Agent, and the Sadar
Court may thereafter proceed according to the provisions of

"section 4 of Act X1 of 1846/ No instance has been shown us
of this rule having ever been put in force, and the probability
IS that the questions whether any jurisdiction wes really con-
ferred, or whether the Judges would exercise the power at their
peril, have never beenraised. On careful examination of Act
Xl of 1816, the only law cited in the natification, I amof opinion
that it did not authorize the Government to make such any
rule. The Act wes passed in order to exempt the territory from
the ordinary jurisdictions, including the Sadar Faujdjlri
Addlat, except as therein provided. | know that for many
years after the Elphinstone Code of 1827 was enacted, the con+
nection of the Sadar AdAlat with the Local Government wep
somewhat close: the Judges in those halcyon days even
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D assisted tho Government as a sort of Privy Council in advising ~ ?
oekkx-  ou SOME Of the civil and criminal questions appealed to the
Hitliess (Jove-mienfc in a political diplomatic sort of way from the
sarva, Political Agents in territories outside of British India. But
when tlie High Court wes established, it declined to continue to
assume anj"* duty or jurisdiction in such cases: and the records
were removed from the High Court hy the Secretary to the
Government at the request of the then Chief Justice Sir M
Sasse. No law has been pointed out to us authorizing the
Govenor in Council to empower the Sadar Adalat in terms
of Rule 44 : and | think that, before assuming the jurisdiction,
the Court would have required to be satisfied of some statutable
warrant. Seethe Empress V. Bura¥~\ I there was any, it wes '
the duty of lhe appellant’s pleader to point it out, and more espe-
cially as | know of no statute in existence which requires the
High Court to meke reports to Government, in order to get f
sentences annulled or mitigated.  But this report Ass, | think, /
except where Regulation V111 of 1831, section 7, applied, the only
mode of disposal In cases where in a regulation district the
Session Judge had passed a sentence not requiriifg confirmation.

The pleader next referred us to the 27th clause of our
amended Letters Patent, which 1 have considered along with the
corresponding clause 26 of the original Letters Patent. But the
words of these clauses require us to be satisfied that some law in
force at the time Her Majesty issued the original Letters Patent
alloned the subject to appeal to the Sadar Faujddri Adalat
from the Agent, and that some law allowing the appeal to the
High Court wes in force when the amended Letters Patent were
ISSued.

It wes difficult to gather from the pleader’s argument whe-
ther he considered Act XIV of 1874 (the Scheduled Districts
Act, 1874) wes in force in the Parvi of Nal. | have treated the
subject hitherto irrespective of that Act,

But under the two natifications of 1879 and 1887 referred to
by my brother Birdwood, Act XIV of 1874 is in force in that
territory, and ame result is that Act XI of 1846 is repealed.

(D1. L. E.,, 4Calc.,, 172; L. E., 51. A., 179, 195,
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that the Rules of 1855 are continued in force hy virtue of see-
tion 7 of Act XIV of 1874. But section 7 only continues rules
which were in force at the time the Scheduled Districts Act
wes passed: and it would be difficult to hold that the words
in force canapply either to rules that were uitra vires
Jnade, or tliat conflict with either tho original or amended Letters
Patent. Again, the rules continued by section 7 are rules “for
the guidance of officers appointed within any of the scheduled
districts.” Thus their scope is confined, as regards the officials,
to limits verv much the same as those defired in section 3 of
Act Xl of ISj§ and does not extend to the Judges of this Court
or of the Sadar Faujddri Adalat, The most harmonious con-
struction of the two Acts is that which confines the power of
Government to making rules for its Agent and other officers
subordinate to the Government. | am confirmed in this view
by the declaration in section 11 of Act XIV of 1874 that the
Act is not to dffiact any law other than laws contained in Acts
or Regulations or in Rules made in exercise of the powers con-
ferred by such Acts or Regulations. This language excludes
rules made uitra vires:—Rule 44 sees to me such: aud |
would add that the framers seem to show in their language that
they did not suppose that section 4 of Act XI of 1846 covered
it. That Act shows that, cxcept as therein provided, the Legis-
lature conferred the responsibility for the due administration of
criminal justice onthe Agent to the Governor, and withdrew it
from the Sadtar AcMat, on whom it had been imposed in 1827,
“with a view to maintain correct application of laws and orders,™
It would seem as if the Government of 1840 had, departed from
IMF. ISlountstuart Elphinstone’ policy, and that the Government
of 1855 returned to it and contermplated that the Court would
exercise fnnetions which tlie Legislatine in 1846 placed onthe
Government and its Agent, when it repealed in these Mehwads
Estates the requirement of section 27 of Regulation X111 of 1827
that the Sadar Faujddri Addlat should superintend the adminis-
tration of criminal justice.

Apjpeal returned for presentaiion to tho "proper authority,
m B5/7—10
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