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1SS9. Upon the whole of the evidence I am of opiuion that the guilt 
Q u e e n - of Dada is so clearly made out that it becomes the duty of this 
KMPP.Ebs aside the verdict of the jury aad fiiid the prisoner

D a d a  A '^ ’ a . guilty of murder.

The ease being thus sent back to IMr. Jiistico Jardine and Mr. Justice 
Candy tlieir Lordsliips passed the following order :— Following tbe opinion 
of tlie Chief .Tiisfcice, to whom the case was referred itndoi’ pection 420 
of the Code of Criminal Procedure, the Court convicts the prisoner Dud;i 
of murder undev section 302 of the Indian Pena Code and sentence.s him 
to transportation for life.
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ISSi). I N  H E  C L IV E  DURANT.

Awjiiht 2. Pi'acHce—P  clition fo r  prisoner's admission to hail— Form o f  petition—Petit Ion con
— ------------tainintj defamatory alk(jutions arjainst tri/lug Ifaijistrate and othtr lyuhlic officers,

WHieu a prisoner applied to the High Court to be admitted to bail pending tho 
disposal of his appeal, and the petition contaiued defamatory allegations, consist­
ing of irrelevant attacks ou the trying Magistrate and other officers
ill the service of the Government of India, the Court lefused to allow the peti­
tion to be filed, and ordered it to be returned.

TiiE ajoplicantj Clive Durant̂  was convicted by Lieutenant 
Newmai’ch, Cantonment Magistrate of Secunderabad,, of defama­
tion under section 500 of the Lidian Penal Codcj and sentenced 
to four months’ simple impi'isonment.

Against this conviction and sentence Clive Durant appealed 
to the High Court, and at tho same time presented a petition for 
liis release on bail.

In this petition he complained of the manner in which a former 
application of his had been disposed of by a Bivisional Bench 
of tho High Court. I'he petition also contained attacks, which ’ 
were quite irrelevant, on the trying Magistrate and on the pri­
vate and public conduct of other officers of high rank in the ser­
vice of the Government of India.
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This petition was rejeeted, for the reasons contained in the
Tn  r k  ClIV£ DtTRANr.

followino’ judo’raent of the Court:—” ' ® Cliv£
Scott, J .:—In the matter of Clive Durant, a ĵ risoner in 

Secunderabad Jail, two applications are before iis. The first 
is an application tobe admitted to bail. The libel for which 
the petitioner is in prison, is on the face of it grossly defamatory. 
He says it was justified in fact, and that he wrote it for the 
public good. The jury, however, found him guilty. We have 
admitted his appeal, and he will have an opportunity of proving 
the jury wrong. But I see no reason to release him on bail on 
the apparent merits of his case, so far as they appear from the pro­
ceedings forwarded to us. He says he made an application to the 
Magistrate for leave to apply to this Court for a transfer of the 
case, and that the transfer was refused. But it appears he had 
already applied for transfer to the Higli Court on the 3rd May, 
and his applic<ition was refused. I do not think, therefore, that 
on the possibilit}̂  of the conviction being wrong on this technical 
ground he should be admitted to bail. His application must be 
rejected. The petition he now presents is full of defamatory 
allegations which are irrelevant to this application and most 
improper in themselves. It cannot be filed in its present scan­
dalous form, and must be returned.

The second application is for a copy of the report of the 
Magistrate to this Court in reply to a question from us. The 
petitioner is not, in strictness, entitled to have a copy ; but we 
see no reason to withhold it from him, and a copy may -be sup­
plied to him.

J a r d i n e ,  J . :—In his petition of appeal the prisoner, Durant, 
applied to be admitted to bail, and at the hearing of that petition 
his counsel argued that the trying Magistrate had contravened 
section 526A of the Code of Criminal Procedure (Act X of 1882), 
and that the proceedings ought, therefore, to be quashed. It now 
appears, from the report furnished to us by the Magistrate, that 
although section 526A was not brought to his notice, the prisoner 
did obtain an adjournment, which according to his present allega­
tions he made use of by coming to Bombay to make an application
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to this Court for transfer of his case, wliich apiDlication was reject- 
Lyre ed. On the facts brought to our notice, it would af>pear that

Durant. the trial by jury began after the High Court had passed its order,
and that section 52GA has not been contravened̂  and that this 
reason given for [admitting to bail has not been substantiated. 
I see nothing special in the merits which ought to induce us to 
interfere with the execution of the sentence before we hear the 
appeal.

The prisoner has since forwarded two copies of a printed 
petition addressed to this Court. So far as this document is 
concerned with the case now before us on appeal, its allegations 
might be unobjectionable. But in this lengthy document tho 
prisoner makes observations on the manner in which he says 

justice was administered by the learned Judges who heard his 
petition in this Court, which are so disrespectful and improper 
as to savour of contempt of Court. The document also contains 
allegations liearing cruelly upon the moral character of indivi­
duals, and not relevant to the subject. These ought to be struck 
out, and the Court has to see that this is done: see Lord Eldon̂ s 
remarks in Ex parte Simpson ; Crachiall v. Janson^~\ In 
Lolft’s Reports there is a case where Lord Mansfield said that a 
defamatory affidavit is not to be endured.

The document also contains attacks, quite irrelevant to the 
case before us, upon the trying Magistrate, upon the personal 
and public character of other officers high in the service of the  ̂
Government of India, and upon the impartiality of the tribu­
nals which throughout India administer justice on beĥ ilf of the 
Ci'ovm. I am of opinion that what Mr. Justice Burrough said in 
B u tt V. Gonant^^  ̂expresses a principle which we should apply now, 
n a m ely , that the people “ have a serious interest in the charac­
ters and conduct of the Judges and others, who are appointed 
to serve in high and important offices; and the individual men 
have a valuable property in their respective characters.” It is 
the duty of the High Courts to set an example to all inferior 
kibunals ; and I think.we should follow the practice of the Courts

(1) 16 Yes., 476, (2) L. E., l l  Ch. D., I.
(3) 1 Bro. & Bing., at p. 587.
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of Chancery and Queen’s Bench for the reasons given by so 
great an authority as Story in section 270 of his Equity Pleadings 
(Sth ed.). He says ; Scandal is calculated to do great and perma­
nent injury to all persons, whom it affects, by making the records 
of the Court the means of perpetuating libellous and malignant 
slanders; and the Court, in aid of the public morals, is bound 
to interfere to suppress svidi indecencies, which may stain the 
reputation and wound the feelings of the parties and their 
relatives and friends.”

When a few months ago a petition of one Ganesh Sathe came 
before us in our revising jurisdiction, we informed the pleader 
that as it contained somewhat scandalous and irrelevant expres­
sions concerning the Government aud a District Magistrate, we 
declined to receive it until the scandalous matter was struck out.

'The present petition is more objectionable, and being of opinion 
that we ought not to allow it to defile our records, we must 
reject it, and order its return to tho prisoner.

Petition r e jc c tG c l .

18S9.

I n  r e  
Olivk 

D u r a k t ,

APPELLATE OEIMINAL.

1890,

Buforc Mr, Jasiice Birdwood and Mr. Juslico Jardine,

Q UEEN -EM PR ESS  v. F A K IR A T A  a n d  O ijieu s .*^

Crim inal ProcedureCode {Act X  o f 1SS2), Secs, 235 and 239—Joinder o f  charges 
— Offences committed hy different ciccused againat different persons ai different 
times— Joint tria l—Charge.

If, iu any case, either the accused arc likely to ho bowiklered iu their defence 
b y  h a v i n g  to meet many disconnected charges, or the prospect of a fair tm l  

likely to be endangered by the productiou of a mass of cvidcuco directed to many 
differeut matters aud tending by its mere accumulation to ijiduce an nirdue 
susjjicion against the accused, then the propriety of combining the chtirgos may 
•well be questioned.

Criminal Appeal, No. 241 of 1889.


