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APPELLATE CIVIL.

Before Mr. JutUce Birdicood and Mr. Justice Parsons-
VISHNU BHIKA'Jl PHADKE, (original Plaintiff), Axtellaki, t.

ACHUT JAGANNA'TH GHA'TE, (original Defendant), Respondknt.*

CitvZ Co<2e 0/1882), Si'c. 295—Suit for a refund of asctts

paid to a wrong person wvnd>ri' Section 295—Limitation Act. (X V of 1877),
Arts. Hi and 62, Sch. IL

An order under section 295 of the Code of Civil Procedure (Act XIV of 1S82)
refusing a decree-hokler’s application for a rateable distribution of tlic assets
realized by sale or otherwise in execution of a decree, is not an order “in a pro-

ceeding otlier than a suit” Avithin the meaning of article 13 of the Limitation
Act (XV of 1ST7).

On the 21st August, 1885, the defendant attached, in execution of a money
decree, certain immoveable property belonging to his judgment-debtor. On
the 18th January, 18SG, plaintiff, who held another decree against the same judg-
ment-debtoi-, applied, under section 295 of the Code of Civil Procedure (Act X1V
of 1882), for a rateable distribution of the assets to be realized by the iale of the
property attached. On the 19th March, 1886, the attached property-was put™np
for sale in execution of the defendant’s decree. The defendant was allowed to buy
the property at the sale and set off tlie purchase-money against the amount due to
Vim under the decree under section 294, aud no money Mas, therefore, paid into
Jourt, On the 14th June, 1886, the Court held that as no money had been paid
into Court on account of the sale, no further proceedings could be taken on the
plaintifi’s application for a rateable share of*the assets, and his application ivas
accordingly rejeete<l. Thereupon the plaintiff sued the defendant to compel

him to refund the assets wrongly paid to him. The Court of first

instance
decided iu plaintiff's favour.

The lower appellate Court rejected tlie plaintiff's
claim as barred by article 13, Hchedule Il of the Limitation Act (XV of 1877), on '

the ground that the suit was not brought within one year from the date of the

Court’s order refusing the plaintiff's application under section 295 of the Code
of Civil Procedure (Act X1V of 1882).

Jleld, that the suit was not governed by article 13 of the Limitation Act
(XV of 1877). The order made under section 295 of the Civil Procedurd Code
was uo bar to the suit, and a suit to set it aside was unnecessary.

Oown Prosud Kundu v. Itdm Eatan SlrcdrW dissented from.

Second appeal from the decision of E. S Tipnis, Acting
District Judge of Ratndgiri, in Appeal No. 544 of 1888.

The defendant, Achut Jagannith Ghdte, ohtained a money
decree against one MahMaji Vishmi on 21st August, 1885, and

* Second Appeal, No. 754 of 1889.
0) LL. R., ISCalc., 159.
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attached Maha<.laji“s immoveable property in execution of his
decree. Pending the attachment, the plaintift’, who held another
decree against Mahadaji, on the 18th Januarj- 1886, applied to
the Court under section 295 of the Civil Procedure Code (Act
X1V of 188*2) for a rateable share of the assets to be realized by
the sale of Mahd,daji’s property.

On tlie 19th Marchj 1886, Mahaddji’s property was put up foi*
sale in execution of the defendant Achut’s decree. Achut was
permitted to purchase the property at the Court-sale, and set
oft the purchase-money against his judgiiient-debt under section
291; of the Civil Procedure Code. Accordingly no money was
paid into Court.

On the 14th June, 1886, the Court held that as no money had
heen paid into Court on account of the sale, no further proceed-
ings could be taken on plaintiff’s application under section 295 of
the Civil Procedure Code (Act X1V of 1882) for a rateable share
of the assets. The application was, therefore, rejected.

The plaintift’ thereupon filed the present suit to recover from
the defendant Rs. 151-12-3, being the amount which he would
have got by a rateable distribution of the assets reali™ed by tho
.sale of the judgment-debtor’s property.

The suit was iiled on 2nd Julv, 1888.

The Court of first instance passed a decree awarding the
plaintiff’s claim.

On appeal, the District Judge was of opinion tbat the suit
wa« substantially one to .set aside the oi'der of Court rejecting
the plaintiff’'s application under section 295 of the Code cf
Civil Procedure. He, therefore, held, on the authority cf Govjri
Prosdd Kimd%i v. Mam Ratan Sircar that the suit was gov-
erned by article 13, Schedule Il of the Limitation Act (XV of
IS??)", and as it was not brought within one year from the date
of the adverse ord«r, he [Il'ejected the plaintiffs elaim as time-
barred.

Against this decision the plaintift' appealed to the High Oourt.

(O r. h. R., 13 Calc., 159.
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Ganesh K. Deslimuhh for appellant:— This ease falls nnder arti-
Vriixx.-  cle 62 of the Limitation Aet. It is a suit foL'moneT had and re-
PHA>KE ceived by the defendant to plaintiffs use. The ruling m Siv.a-
AgkVx e Sidn-amanya applies to the present case. The order
.Ta814'2"_r_,lé_th under section 295 of the Code of Civil Procedure is not one fall-
ing under article 13 of the Limitation Act. It is passed in the
execution proceedings, and execution proceedings are proceedings
iu the suit in avhich the decree under exeention «sves passed.” See

Mungid Pershad Dichit v. Grijalcant Lahiri®™-K

-K7@artf for respondentThe case of Goivri Prosad
Jdiundu W lirnn Rcdart Sircdr™~™ is in It shows that a suit
like this is virtually to set aside the order under section 2P5 of
the Code of Civil Procedure” and, therefore™ falls under article 13
of the Limitation Act.

Biedwood, j. — The plaintiffsues the defendant to compel him
to refund assets wrongly paid to him under section 205 of the
Code of Civil Procedure. The lower appellate Conrt® following
the decision, in Gowri Prosad Knudu Puhn Rafan Sircdr™**\ has
applied article 13 of Schedule Il of Act XV of 1877 to the case,
and held that the suit is harrod hy time™ because it was not
brought within one vear from the date of the Court’s order refus-
ing the plaintiff’s application to share in the assets in question.

Tho suit is not, ho-\vever, in form one to set aside an order of a
Civil Court. It was clearly not necessary for the plaintiff to
sue to set aside any order, inasmuch as section 205 of the Code
expressly permits r. suit of this kind. The order made under
the section is, therefore, no bar to the suit, and a suit to set it
aside is unnecessary. Again, if it he held that the relief sought
by the plaintiff’ necessarily involves the revei'sal of the Civil
Court’s order, still the order made imder section 295 is not, ap-
parently, an order in a proceeding other than a suit,” within
the meaning of article 13 of Schedule Il, inasmuch as all pro-
ceedings in execution are proceedings in the suit in which the de-
cree under execution is made— Ayyasami v. Smniya™”? Mwigul
Pershad Dichit v. Grijakant Lahiri

@ I. L. Tu, 9 Mad., 57. W I. L. R., 13 Calc., 159.

2 L. K,SI. A,,123;1. L. Kk, SCalc.,ol. 5 I. L. R, 8 Mad., 82
3 1. 1. R, 13 Calc., m . foL.R.,81.A., 123j 1. L. rt.,8Ca]c.,51.
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We are unable, therefore, to follow the Calcutta case relied on by
the lower Court. That case, moreover, is opposed to Taimiidi
ITordanund Bharativ. Mathura Lall Bhagat™” Siid Sivavdmav.
Suhrdmmiya”™). The suit, we think, falls under article 62 of the
schedule. Cf. Moses v, Macfarlane™. The suit was brought
within three years from the time of the receipt of the assets by
the defendant, and was, therefore, within time.

W+e reverse the decree of the lower appellate Court and
remand the appeal for a rehearing on tho merits. Costs to
abide the result.

Docrce reversed and case remanded.

() L L.R., 12 Calc., 499, @ I1.L.il, 9 Mad., 57
(3) 2 Burr., 1005.

APPELLATE CIVIL.

Bifore Sir Charles Sm'gent, Kt., Chief Justice, and Mr. Justice Candy.
SWAMIRAYA'OHARYA, P1lraintipp, THE COLLECTOR OF
DHA'RWA'R and Another, Dkfenbants.N»
JurisdictioH-~Suit cujaimt Collector—Act done in ojjicial capacitij.

The plaintiff sued the Collector of DhfirwAr and his chitnis for having destroyed
certain certificates of efficiency which Lad heen given to him by Miinilatd®,r3
in whose service he had been employed. The defendants pleaded that the

certificates had beetn destroyed, because they were not issued by tho MAinlatdars
in proper form.

Held, that the act of the defendants waa an act done by them ia tlieir olBcial
capacity, and that the Subordinate Judge could not entertain the suit.

T his was a reference made to the High Court, tindGr section 617

of the Code of Civil Procedure, by Rdv Bahddur K~ ishinath
Btilkrishna Mardthe, First Class Subordinate Judge of Dh”rweEr.

The plaintiff sought to recover Rs. 100 as damages from the
Collector of Dh«lrwd.r and his chitnis, on the ground that they
had wrongfully destroyed the testimonials of character given to

n'* him by three Mamlatd”rs.

* Civil Eeference, No. 28 of 1890.
B 677—1
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