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Before S ir  C-harles Sargent, K t., Chlof Justice, and M r. Justice Candy.

SWA'.M IRA'O N A 'R A 'Y A N  D ESH PA 'N D E , P laixtipf, i,>. K A 'S H IN A 'T II isoo.
K R IS H N A  M ITTA 'IilK  D ESA 'I and Another, Dependants.* Dec^rnler 15.

Adjustment 0/ a decrpe, suit upon—Sactions 257 A  and 25S. of the Code o f Civil 
Procedure {Act X IV o flS S 2 )—Section 27 o f  Ad VI t  o/lSSS (Act  io amend the Code 
o f d o ll Procedure, A ct X I V  o j \^S2') — A (jn ‘eme)d to extend time fo r  enforcing 
decree, by execution—Different ridings of different IltghCourts—A  Judye to foU m  
ihe ruU/ujs o f  the High Court to which he is snhordinate.

On tho 16tli July, 1886, S. obtained a decrce against K. for E.s, 315 with costs.
On the next day K. j>aid P, Es, 200 in part satisfaction of the decree, and induced 
IC, to accept a bond by which he (S.) gave up the costs and by which K, was to 
pay the balance of the decree witli interest at the end of eight months. S. sued 
upon the bond. K. contended that the bond was void under section 257 A of the 
Civil Procedure Code (X IV  of 1882) and that the suit would not lie.

lleUJ, that the suit would lie. . Since the amendment made iu section 258 by 
Act Y II of 1888 sncli 'payments or adjustments may be recognized by a Civil 
Court, except when executing the decree, and, therefore, a suit based ui)on such 
a payment or adjustment should be admitted.

The concluding clause of section 258 has no diroct bearing on section 257 A, 
as it relates to a different subject-matter.

Quare—Whether section 257 A  relates exclusively to agreements to extend 
tlie time for enforcing decree by execution, as ruled l)y tlie Calcutta High Court, 
or is applicable to all agreement.  ̂according to the view taken by the Bombay High 

Court?

Where there are different rulings of the dififei-ent High Courts on a particular 
point, a .Fudge should folloM' the rulings of the High Court to which he is sub­
ordinate.

Jh(d)arMahomed v. Modan SonahuH^), Madhavrdv Anant v. Chilid'2), Ganesh 
Shivrdm w AbduUdhegi?), Pandurang Rdmchandra V, (0 aud Davlatsiug
V. Pdndu (■*’) referred to.

T h is  wa.s a reference made by Rav Bahddiir Ktlsliin^th Bal- 
krishna Mariltlie, First Class Subordinate Judge of Dhdrwar, in 
liis Small Cause jurisdiction under section G17 of the Civil Pro* 
cedure Code (Act X IV  of 1882).

*Civil Reference, No. 13 of 1890. , l l'
(1) I. L. R., 11 Calc., 671. (3) I. L. R., 8*Bom., 538. ;
(2) p. J. for 1881, p. 315. W I. L. R., 8 Bom., 300. l

- . (6) I, L. E„ 9 Bom., 176. ' . r
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The reference was as follows

“ The plaintiff sues to recover Rs. 100 as principal and Rs. 91-4-0 
as interest on a bond dated the 17tli July^ 1886. The considera­
tion for the bond (Exhibit 7) is described as under :—

‘ You obtained a decree (No. 277 of 1886 of the Court of 
Dharwdr) for Rs. 315-5-9 and costs against me on the 16th July. 
By means of an earnest praj^er, I have obtained a remission of 
Rs. 15-5-9 and costs, and I  jmid j’-ou this day Rs. 200 in cash, 
and out of the balance I  now pass this bond for Rs. 100 payable 
with interest at a monthly rate of pies 4 to the rupee after eight 
months from this date.

“ Tho defendant No. 1 contends that this agreement to pay 
the amount of the decree at a deferred date is void for want 
of sanction ot the Court making the decree according to section 

257A of the Code.

“ The plaintiff admits the absence of sanction, and contends.̂ . 
that under section 258 as amended by Act V II  of 1888, section 
27, no sanction is necessary, and quotes I. L. R., 11 Calc., 671, 
in general support of his contention.

The legal point for decision is whether the last paragraph of 
scction 258 of the Code as amended by the recent enactment 
entirely obviates the necessity of the Court’s sanction under section 
257A, except when the debtor wants to set up an intermediate 
adjustment or private renovation of the decretal contract against 
a wicked judgment-creditor, who applies for execution of jthe 
decree in spite of the intermediate private adjustment. The 
words ‘ by the Court executing the decree  ̂have been inserted 
very ambiguously. Are the words intended to negative the 
operation of section 257A in suits based on documents containing 
a private adjustment of decrees, aud restrict the operation to 
questions arising during execution only of decrees; or do the 
words ‘ executing the decree ’ merely serve as an epithet distin­
guishing the Court which ought to treat the private adjustment 
as a contempt of its .authority ? I  am of opinion that the ad­
ditional words should be construed in the latter sense, and section 

257A and the first two paragraphs of section 258, which are
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independent provisions, should be allowed to operate fully on 
all manner of private adjustments of decrees.

“ Under the rulings of their Lordships of the Bombay High 
Oomi-'in Gmiesli Shivrdm  Ahthdldheg (I. L. R., 8 Bom., 538) 
and Davlaising v. Pdndio (I. L. R j  9 Bom., 178), it has been 
established that all agreements made out of Court in satisfaction 
or adjustment of decrees are void under section 257Aj clause 2. 
The matter has, however, been again made’doubtful by in­
sertion of additional words in section 258, last paragraph, by 
section 27 of Act V I I  of 1888.

The Subordinate Judge, therefore, submitted the following 
question for the decision of the High Court:—

Whether, under the present state of the law, a suit based on 

a private agreement made out of Court in satisfaction or adjust­
ment of a decree without the sanction of the Court which made 
the decree, should be admitted ?”

There was no appearance for either party.

S a r g e n t , C. J.:— The question referred to us and wdiich in 
terms relates exclusively to a suit based on a payment and ad­
justment as contemplated by section 258 of the Code of Civil 
Procedure, must be answered in the affirmative. Since tho 
amendment made in the above section by section 27 of Act V I I  
of 1888 such pajanent or adjustment may be recognized by a 
Civil Court excei^t ivhen executing the decree, and, therefore, a 
suit based upon such payment or adjustment should be admitted. 
With respect to section 257A, the concluding clause of section 
258 as amended has no direct hearing on it, as it relates to a 
different subject-matter ; and the question still remains whether 
section 257A relates exclusively to agreements to extend the 
time for enforcing decree by execution, as ruled by the Calcutta 
High Oourt in Jhahar Mahomed v. Modem Sonahar^^\ or is ap­
plicable to all agreements according to tlie view taken by 
Westropp, O.J., and Kemball, J., inMddhavrdv Anant v. 
and which was followed- in Ocmesh Shivrdm v. Ahdulldheg^^>,

»412—7

a) I. L. R., 11 Calc., 671. P- J. for 1881, p, 315.
(3) I . L. R ., 8  Bom., 538.

.Sw JLm ib a o
NArAya-n-

D e s h p I n d b
V,

IvASHIN-ATir
K r is i ik a
Mdtalik

DksAt.

1890.

V--.' -p



1S80, Tdndurang Rdmchandra v. Nd-myan '̂^  ̂ and Davlatsing v.
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Sŵ MiKAo Fandu^-^. The Subordinate Judge should follow the rulings 

KVsraiA'iH Order accordingly.

'a* 'tDesa'i .

APPELLATE OlYIL.

Bafore M r. Jvstice Farsorif; and Jl/r. Justice Ti'hviifj.

1890. T IJK A 'B  \l'T, (o r ig in a l  PLAixTiFf-), A-ppellant, v. V IN 'A  l^ 'AK KRISH i^fA  

December 15. K U L K A U N I,  (o r ig in a l D efendant), Respondent.*

Limitation Act C X F  o f 1S77J, Sclt. I I ,  A rt. 120 —Suitfor a dedamtion o f heir- 
t̂ hip—Came o f action—Accrual of (he caune o f  action—Denial o f title,

A. sued for a declaration tliat she was the daughter ofB., who died in 1870, 
On B.’s death hia knlharm vatan was attached, and 0. was ax>pointed to officiate 
on behalf of Government. In 1SS2, A. applied for a certificate of heirship to B., 
with a view to get her name entered as a vatanddr in place of her deceased 
father’s. 0. opposed her application, denying that she wa? the daughter and 
heiress of B. Her application being rejeeted, A. filed the present suit against 0., 
iu 1SS7, to obtain a declaration that she was the daughter and heiress of B. The 
Court of first instance granted the declaration sought. The appellate Court 
)*ejected tbe claim as barred under article 120 af the Limitation Act (XV  of 
1877), holding that time should be computed from tlie date of B.’s death.

Held, that A.'s cause of actiou accrued, not on B.’s death, but on the denial of 
her status by C. in the certificate proceedings. ■ The suit, having been brought 
within six years from that time, wa? not barred under article 120 of the 
Limitation Act (XV of 1877).

S econ d  appeal from the decision of M. B. Baker, District 
Judge of Nasik, in Appeal No. 160 of 1888,

The plaintiff sued for a declaration that she was the daughter 
and heiress of one Vithal R'lniji, who died without male issue in 
September, 1870.

Vithal was possessed (in te r a lia ) of a hidharni vatan in the 
villages of Tokade and Kankarale-. On his death the vatan was 
attached, and defendant was appointed to officiate oa behalf of 
Government.

In 1882 plaintiff applied for a certificate of heirship to Vithal, 
alleging that she was in possession of the whole of his estate 

' * Second Appeal, No, 980 of 1889.


