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and not nnder the Act generally. The cases of Jamnddds v. Bdi 1890.
iShivdw™¥™  and Kdlidds v. Vallabhdas™” may also perhaps he BAPO.N
disthignished; as they were decided on the ground that the sole Rag“\;‘.”““
object of the plaintiff was to try a question of title, and not to KEL(IJL?itini
obtain a remedy whicli a Court of Small Causes might properly Umrigar.
grant; and in which a title to immoveable property only incident-
ally arose for decision. It may be doubted whether these decisions
did not go too far when they allowed a Court to ignore the form
of a suit and examine into the motive or object of the plaintifi’
in.bringing it. But, however that may be, since they were
decided; the law has been settled by the passing of Act XV of
1882; and we must bo guided by its provisions. We must look
to the nature of the suit, as brought by the plaintiff, and not
to the nature of tlie defence, to determine whether or not the
Court of Small Causes has jurisdiction. It would be obviously
wrong to hold that it is in the power of a defendant to oust the
Court of' a jurisdiction that it would otherwise have by the
mere raising of a plea of title. The bonaJides of tho plea can-
not affect the question, for such a plea, whether made hondjide
or not; would have to be enquired into. Where such a plea
is raised; we think that the Court of Small Causes has the power
to enquire into it and determine it for the purpose of the suit
Avhich it has jurisdiction to try. We make the rule absolute.
Costs in this Court to be costs in the cause.
Rule made ahsolnte.

@ I. L. R., 5 Bom,, 572. ) I. L. R., e Bom., 79

APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Ccmd\j.
jVLVNEKLA'L JAGJIVAN, (original DECIiiEE-noLDEii), Applicant, V.
ISTA'SIA EADDIIA, (original Judgment-debtoh), Opponent *

Decree—Execution— Verbal applkaiion for the sale of attached property—Limit-
ation—Siep maid of execution—Limitation Act (XV of Art, 10, Z 4

1890.
December I,

An application to the Oourt to order the sale of property which has been attacli-
ed, is au appUcation to take'soine steps iu aid of execution ; amtms the Civil Pro-

* Civil Reference, No, 22 of 1890.
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cedure Code does not require a formal applicatLon, it is immaterial whether the
api)lication be a verbal one or in writing.

AmUca Pershad Singh v. Surdhari LdIO) followed.

This was a reference submitted for the opinion of the High
Court, under section 617 of the Code of Civil Procedure (Act X1V
of 1882), by Rav Saheb Ranchodhll K. Desai, Second Class Sub-
ordinate Judge of Surat.

On the IllIth February, 1887, Maneklal Jagjivan obtained a
decree against Nasia Raddhain the Small Cause jurisdiction of
the Second Class Subordinate Judge’s Court at Surat.

On the 23rd July, 1887, the decree-holder, MiinekMI Jagjivan,
made an application (No. 809 of 1887) for the execution of his
decree. On the 27th September, 1887, on the verbal application
of the decree-holder, an order was jiassed for the sale of tlie
attached property.

On the 19th August, 1890, the decree-holder presented another
application, the subject of the present reference, for execution of
the decree.

In making the reference the Subordinate Judge observed —

The present clarTxhdst being made three years after the date
of the previous darkhdst No. 809 of 1887 (dated 23rd July, 1887),
it would be time-barred, unless it be held that the applicant took
some ‘ step in aid of execution of the decree ’ within the meaning
of article 179, clause 4, Schedule Il of Act XV of 1877, within
three years preceding the date of the present darkhdst

It is alleged by the applicant in the darkhdst that the order
for the sale of the attached property was made by the Court on
his verbal application, and it is contended on his behalf that the
application for the order of the sale of the attached propeirty is a
sufficient step in aid of execution of the decree within the mean-
ing of article 179, clause 4, Schedule Il of Act XV of 1877.”

The question referred was as follows:—

1. Whether a verbal application by a decree-holder to the
Court executing a decree for an order for the sale of attached
property is a step in aid of execution within the meaning of
article 179, cMfcse 4, ot Schedule Il of Act XV of 1877.”

a) L L. R., 10 Calc., 851.
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The Subordinate Judge’s opinion on the point being in the 1890.
negative he dismissed the darkhdst, contingent on the decision cf MiURKLAL
the High Court. Jage_lVAN

N asia,

Sargent, C. J..—We agree with the ruling of the Full Bench  pamDIA
of Calcuttain Amhica Pershad Singh v. Surdhari LdI<"\ and for the
reasons given, that an application to the Court to order the sale
of property which has been attached is an application to take
some steps in aid of execution ;and as tho Code does not require
a formal application, it is innnaterial whether the application be
a verbal one or in writing.

Order accordingly.
@@ I. L. R, 10 Calo., S51.

APPELLATE CIVIL.

Before Mr, Justice Telang cn>d Mr. Justice Candy.

VITIIU AND A notiiek, (original Dkpenuants Nos. 1 and 2), ArPELLANXsS, 1890.
v. DHONDI, (originAU Plaintiff), RE8pondent.» December 12 .

Landlord and tenant—Ejectment—Noiicc to quit—Notice nnder Section 84 of
Bombay Act Vo/I1SId—PIfti o f permanent tenancy—Flea raised for the first
time in defendant's loritlen statement in ejectment stdt—Disclaimer of land-
lord’stitle—Oljection of toant of proper notice raised first iM second appeal—
Second appeal—Practice.

The iilaiiitilTsiied to cject tlic*dcfendaiits as tenants lioliling over after notice to
quit. The notice required the defendants to vacate within eight days. Tlxe defend-
ants pleaded tliat they were mirdsi or permanent tenants. Tliis plea was not
proved. The Oourt of first instance passed a decree awarding immediate posses-
sion. Theaitpellate Court held that although the notice to quit was not according
to sectiou S1of the Bombay Land-llevenue Code (Bombay Act V of 1879), still
as the suit was brought long after the expiry of the proper period, the plaintiff
was entitled to recover possession “ at the end of the present cultivating season. ”

Held, insecond appeal, that the notice to quit uot being according to law, there
jwaa no legal determination of the tenancy. The plaintiff could not, therefore,
succeed.

Held, also, that the pica of permanent tenancy aet up for the first time in the
defendant’s written statement in the present case was not such a disclaimer of the
landlord’s title as to dispense, %vith proof of a legal notice tt”.quit on tbe part of
the plaintiff.

* fr'ecoud Appeal, No. 876 of 1889.



