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ijiijrnt probably have pleaded that Khandu’s title was extinguished 1890.
by section 2S, and therefore, that plaintiff could acquire no LAKsasrAN
title from Khandu. That was not, however, the case here, and kulkakm
we must, therefore, reverse the decree of the Court below and

restore that of the Subordinate Judge™ with eosts on the
defendants here and in the lower appeal Court.

Decree reversed.
APPELLATE CIVIL,

Before sir Charles Sargjint, KL, Chief Justice, and Mr, Justice Oandij.
CH'MN'EA'M UMA'J], decea»ed, his heir, his Son TLLS'RA'M,

(ORICXiNAL PL.UNTHi-F), APPELLANT, V. IIANM.ANTA VALAD SATVA'JIl, September 22.
(original Dependant), Kespondent.*

Act VII of 18S9, Section 4, Sub-section 1, Clause (b)—Aiyplication of— Decrees passed

prior to—Execution of decree after the [Mssitig of~Certijicale under— Pending
proceeding.

Section 4, siib-sectioii 1, clause {b) of Act V Il of 1889(1> ia not conflned to tho
execution of decree.s passed subsequently to the coming into operation of the Act.

* Keference, No. 21 of 1889
(1) Sectioni —(1). No Court shall—

(a) pass a decree against a debtor of a deceased person for payment of his debt

to a per-son claiming to be entitled to the effects of the deceased persou or to any
part thereof, or

(6) proceed, upon an application of a person claiming to be so entitled, ftci
execute against such a debtor a decree or order for the payment of his debt,

except on the production, by tlie person so claiming, of—

(i) a probate of letters of administration evidencing the grant to him of adnii-
riistration to the estate of the deceased, or

(ii) a certificate granted under section 36 or section 37 of the Adnuiii3fcr.«it(jr
General’'s Act (11 of 1874), and having the debt mentioned therein, or

(iii) a,certificate granted uncler this Act and having the debt specified therein,
or

(iv) a certificate granted under Act X XV Il of 18CO or an enactment repealed
by that Act, or
(v) a certificate granted nnder the Regulation of the Bombay Code No, V III

of 1827 and, if granted after the commencement of this Act, having the debt
speciiled thei-ein.

(2). The word “ debt” in sub-section (1) includes any debt except rent, revenue
or profits payable in respect of land used for agricultural purposes,
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Held, that the heir of a judgraent-creditor applying for execution of the decree
after Act V11 of 18S9 came into operation, -wes bound to obtain a certificate of
heirship under that Act. The fact that he had akeady on two occasions pre-ented
a darhlidst which had been disposed of before the Act came into force, did not
affect the question.

Bdlulhdi Dayal)hdi v. Nasar bin Jbthd(i) referred t&
This was a reference made by M. B, Baker” District Judge of

Ndsik,imder section 671 of the Civil Procedure Code (Act X1V of
18S2).

One Ohirtiniram Umdji obtained a decree against the defend-
ant, Hanmanta. After Chimnir*m’s death, his son, Tulsiram, on
two occasions presented darlididsfs for the execution of the decree*.
Upon those darkhdsts orders were passed ugainst the defendant™
and they were thus disposed of. After Act VIl of 1889 came
into opei-ation, Tulsiram presented a third darhhdst for execution
without taking a certificate of heirship under the Act. The Sub-
ordinate Judge rejected the darkhdsfy on the ground that a
certificate was necessary under the Act.

Against this order™ Tulsiram appealed to the District Judge,
who referred the matter to the High Court; but, subject to the
opinion of the High Court, he held that a certificate under the
Act was necessary.

Il making the reference the District Judge remarked ; *“It
has been contended that as the former darkhdats were admitted
before the Act came into force, the appellant’s status has already
been declared, and he has been recognized as the deceased’s re-
presentative, so that he does not now come in as person claiming
to be entitled to the eilects of the deceased, but as a person who
has been recognized as the owner of the .decree, so that no certi-
ficate is necessary. | am of opinion that the question of m
judicata does not come in at all. If the darichdst had been pend -
ing, no certifieate would, 1 think, have been necessary, on the
principle that statutes are primd facie deemed to be prospective
only. But in the present case the former darkMsta had been
disposed of, and there was no proceeding pending. The
presentation of the present darkhdst was the commencementof a
new proceeding. Act VIl of 1889 relates to procedure. Under

it the Court has to take a further substantive step in the execu-
(D) See p, 79.
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tion of the decree than was provided by the old law, aud | think
that the new proceeding should be governed by the law in force
when the application was ma.de— Shivrdm Udardin v. Kondiba

Shdntdrdm Ndrdyan, (Government Pleader), for the Govern-
ment of Bombay.

Sldi'rdm Vithal Bhanddrkar, {amicus curice), ion: the appellant,
Ddji Abdji Khare, (amicus curice), for the respondent.

Sargent, 0, J. — The Act VIl of 1889 was considered in
Bdluhhdi Ddydhhdi V. Nasar bin Abd,uP\ where it was held
that clause [b) of sub-section 1 of section 4 did not apply to’
proceedings in execution pending at the time at which the Act
came into force. In that case execution proceedings were pend-
ing when the Act was passed under a darkhdst presented before
the Act. Here the fact of the appellant having already pre-
sented a darkhdst on two occasions before the Act came into
operation, in which orders of arrest were made, cannot atlect the
question, as they had been disposed of, and there were no pro-
ceedings pending when the Act was passed, as was the case in
Bdlubhdi Ddijdbhdi v. Nasar bin Abdul, so as to make the present
application for execution' to be regarded otherwise than as an
initial one; as to the circumstance that the decree was passed
before the Act came into force, we think both the lang'uage and
object of the Act makes it immg,terial.

DI L R. 8Bom., 340, (2 See mpro, p, 79.
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Before Sir Charles Sargent, Kt,, Chief Justice.

SULLEMA'N HUSSEIN, (P raintiff), uu THE NEW ORIENTAL
BANK CORPORATION, LIMITED,

(D efendants).*

Bill of exchange—£>rmoer and dravie& the mma inrson—Fwged endorsenuM of
payee—Payment hy drawee on forged emlormneni—/iability of drawer—Amhi-
giiaiib'instrument—Election to treat it as a promissory Note-~N't.gotiahle Instnt’

ments Act XX. Vi of 1881, Secs. 6, 8 17, 3, P, 78, 85, 2—Review—Practice.
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