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the order for attachment to issue on the first application for 
execution ‘̂must be considered to have determined that the 
decree was not barred”— and the order not having been appealed 
against, the question was res judicata—and, moreover, that 
the judgment-debtor having not only not appealed, but having 
actually acknowledged the vafidity of the order of attachment 
by presenting a petition praying for stay of the attachment for 
three months “it was impossible, in the face of the order and the 
subsequent proceedings, ” that the second appUcation should be 
r e fu s e d  on the ground that the decree was dead when the first 
application was made. The latter part of the above reasoning of 
the Privy Council is inapplicable here. Not having taken the 
objection that the application was irregular, and having paid the 
costs with the full knowledge that the judgment-creditor, as 
stated by him in the darhhdst, intended to make a separate 
application as to the ornaments, the judgment-debtor must 
be taken to have acknowledged the validity of the first applica
tion, and ought not, we think, now to be allowed to take tho 
objection that it was not ‘‘in accordance with law.'’ W e must  ̂
therefore, confirm the order, with costs on tho appellants.
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Decree confirmed.

BEOOND APPEAL, No. 441 of 1887.

Bf'Jore M r, Justice Ndndbhdi Haridds and Mr. Jm iict Jar dine.

K A 'L ir/S  M A 'N G H A N D , ( o r i g i n a l  D e p e n d a n t ), A p p r l l a n t ,?; VA R JI- 
VAN H A N G JI a n d  O t h e r s , (O h i g i n a l  PLAiNTiFjb's), R k s p o n d k n t s .

T h is  was a second appeal from tke dooision of G. Jacob, Joiut Judge of Ahmcd- 
abad.

Suit to rccover possession of a house. On the 27th January, 1881, the plaintiflfs 
got a decree in second appeal, directing them to recover possession of the lioiise 
in dispute after paying to tho defendant the expenses pi-operly incurred by the 
defendant in rebuilding the house. The decree awarded costs also to the plaint
iffs.

On the 9th September, 18S1, the plaintifiEa presented an application for execu
tion of the decree, The parties eftected a settlement out of Court, and the 
application for execution was withdrawn by tlic plaintiffs on the Slat July 1882,
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1890. On tlie 19th September, 1882, the phvintilTs presented another application for 
execution of the decree with respect to the costs only.

On the 28th April, 1885, i>l'''-hitiffs filed a third application for execution ; iu thig 
appUcation the plaintLiTs offered to i ây a certain sum to the defendant which 
they alleged was actually spent hy him in rebuilding the house, and sought to 
recover possession of it.

The defendant contended (inter alki) that the plaintiffs' application was not 
presented within three years from the date of their first applicati(ni, namely, the 
9th 8eptembev, 1881 ; their present application was, therefore, time-barred, and 
that a larger sum than that offered by the plaintiffs was due to him on account of 
the relmilding of the house.

The Subordinate Judge held that as the plaintiffs' second application, dated 
the 19th September, 1882, sought to execute the decree with respect to costs only, 
it did not furnish a fresh starting point for the jieriod of limitation, aud that as 
the present application was tuade after tlie expiration of three years from the date 
of the plaintiffs’ first application, it was time-barred.

Against the decree made by the Subordinate Judge the plaintiffs appealed 
to the District Judge, who held that the plaintiffs’ second application, dated tho 
19th September, 1882, was a step iu aid of execution, and that the present applica
tion ]jeing made within three years frOm that date, was not time-barred. The 
District Judge reversed the decree of the Subordinate Judge. In hie judgniiSt” 
the District Judge observed as follows :—

“It is contended for the respondent that article 178 and not article 179 of 
Schedule II  of the Limitation Act applies to this case. It is argued that the 
decree of the High Court vras not complete until amount due to defendant ou 
account of the house should b« determined. If this argument were sound, the 
decree would be inoperative, as it directs that the amount bo determined iu 
execution of the decree, and if there was no complete decree, thei’e could be no 

execution.

“An application similar to the present one was made by the plaintiffs on the 
9fch September, 1881, and was subsequently withdrawn on the 31st July, 1882, It 
Is unnecessary to discuss the effect of such withdrawal as nullifying the applica
tion, »s paragraph 4 of article 179 provides that time is to run from the date of 
applying for execution, and not from the date on which the application was disposed 
of. There are two conflicting decisions of'the Bombay High Court on the subject 
of the applicability of the section 374 of the Civil Procedure Code to such applica
tion (see I. L. R., 6 Bom., 681, and I. L. R., 10 Bom., 62 ; see also I .  L. R., 7 A ll . 
359). As the application was made in September, 1881, and the present one not unti  ̂
April, 1885, the latter is clearly time-barred, unless some other step in aid of 
execution has been taken in the interval.

“It is contended that such a step was taken by the application for execution in 
respect of costs made on the 19th September, 1882. Whether this is so or not, must 
depend on the construction to be placed on the second part of Explanation I to 
article 179 of the Limitation Act. This provides ‘ that when the decree has been, 
passed sovorally agalnat more persons than one, distinguishing portions of the

/
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6ubject-matter S3 payable or deliverable by each, the appliccation shall take effect 
against only each of the said persons or their representatives as it may be made 
against, Jiut when the decree has been passed jointly against more persons than 
one, the application, if made against any one oi’ more of them or against his or 
their representatives, shall take effect against them all. In the present case there 
were several defendants. The decree in respect of the house waa against the 
present respondent severally, but the order with regard to costs rendered him 
jointly liable to the plaintiffs Avith all other defendants except one. Tliis fact, how
ever, does not make the decree two separate decrees. An application to recover 
costs .awarded by the decree is certainly a step in aid of'execution of the decree, 
and as the present respondent was made a party to that application, I think it 
must be held sufficient under clause 4 of article 179 to keep the decree alive 
against him by affordhig a fresh starting point for limitation/

Against the decree made by the District Court tlie defendant appealed to tho 

High Court.

Gokulddi Kahdndds Pdrekh for the appellant.

Govardhnnrdm Mddhavrdvi Tripathi for the respondent.

The High Court (Ndnilbhili Haridds and Jardine, JJ.) confirmed the decrfi# 
of the District Coiu’t on the 25th January, 18S8,
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APPELLATE CIVIL.

Before S ir  Charhs Sargent, Kt., Chief Justice, and M r. Justice Telang.

N A R A 'Y A N  J A G A N N A 'T H  D IK SH IT , ( o r i g i n a l  P L A iN T m ') ,  A p p e l l a n t ,  

V. Y A 'S U D E O  V IS H N U  D IK S H IT , ( o r i g i n a l  D e f e n d a n t ) ,  H e s p o n d e n t . ’

Saranjdm— Descent of— Impariibility of—-Suit f o r  j^ossession o f— Possession and 
interest in irnmoveable property within Article 144 o f Schedule I I  o f  Act X V  o f  

Adverse possesaicm—Joint management o f  saranjdm— Manager o f  saranjdm 
a trustee o f profits— Account o f  managemmt.

A saranjdm is ordinarily impartible and descends entire to the eldest representa. 
tive of the past holder.

In 1885 plaintiff brought, this suit to recover possession of certain saranjdm 
villages from the defendant. His beneficial right to a third share of the rents and 
profits of the villages was admitted by the defendant. The point in dispute was 
the possession'and management. The defendant contended (i) that the plaintiff 
never was entitled to the exclusive possession and management; (2) that he (the 
defendant) had for years been in actual possession and management and entitled 
thereto by virtue of an arrangement between all the sharers in the villages ; and 
(3> that the plaintiff’s claim to such possession and management was barred.

Held, on the evidence, that the right of management belonged to the plaintiffs 
branch of the family, and that there was uo proof of the arrangement alleged by 
the defendant. But

•Appeal, No, 76 of 18S9.
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