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was also followed by Birdwood and Parsons, JJ., in Midji Bhdi-
shankar v. Bdi In that case they hold that the defend-
ant’s conduct to the widow was such as to justify her leaving the
place mentioned in her husband’s will for her residence. Here,
although the Judge’s remarks in dealing with the costs show
that he cousidered the widow had been to blame, there was no
distinct finding whether she had just cause for leaving. We
must, therefore, reverse the decree and send the case back for a
fresh decision having regyard to the above remarks.
Costs of this appeal to abide the result.

Decree reversed.

@ I. L. R,, 13 Bom., 220.

APPELLATE CIVIL.

Before Sir. Charles Sargent, Kt., Chief Justice, and Mr. Jicstice Telang.

BANDIT (ouiginal Dependant), tKppELLANX, V. NXiBA, (ouiginal

P r*AiNTiPp), Respondent.*

Decreefor j>ossession, non-execution of— Title— Rightful otvner— Possessio7i—
Possession taken hy rujlitful owner withoict Court's intei'vention— Trespass.

B. piu'cliased land from M, and subsequently brought a suit against M. to
obtain possession. He got a decree, but did not execute it within three years.
M. (lied, aud after his death and while his daughter (the plaintiff) was a minor,
B. took forcible possession of the land. Eight years afterwards the plaintiff
attained her majority, and she then filed this suit to recover the land. The
lower Court held that B, having failed to execute his decree for possession was
wrong in taking possession during the minority of the plaintiff withoiit the
intervention of a Oourt; that in so doing he was a trespasser, and that the plaint-
iff, as M.'s heir, was entitled to have possessiongiven to her, until ousted in
due course of law.

Held (reversing the decrce) that, subject to tho provision of section 9 of the
Specific Relief Act | of 1877, there is no reason for holding that in India the
rightful owner dispossessing another is a trespasser, aud may uot rely for the
support of his possession ou tho title vested in him, as he clearly may do by
English law.

Tins was a sccond appeal from the decision of S. Tagore,
District Judge of Sholupur.

Second Appeal, No, 591 of 1889,
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Suit for possession, The phxintiff claimed, as heir of her father
Mankn, to recover certain land from the defendant. She alleged
that the said land belonged to her father. He sold it to the de-
fendant for Rs. so0, but the latter having- failed to pay the price,
the land remained with Manku.

The defendant afterwards brought a suit (No. 49 of 1878)
against Manku to recover possession of the laud, and Manku
having died pending suit the defendant got an ex-]jarfe decree
in his favour ; but the defendant failed to execute it within three
years and it becamejnoperative.

Sabsequently, however, about nine years previous to this suit®
while the plaintiff was still a minor the defendant took possession
of the land. The plaintiffalleged that such possession was wrong-
fully taken, and now sued to recover the land. The plaintiff
attained majority a year before fihng this suit.

The defendant alleged (inter alia) that imder his deed of sale
he got possession of the land from Manku ; that, after he got
possession, one Yesubai had caused obstruction to his possession,
and that he thereupon had brought a suit against Yesubdi and
Manku, and obtained a decree ; that there was no reason for him
to execute this decree, as he was already in possession of the
land, and that he had made no attempt to execute the decree, as
the heirs of Manku did not cause any obstruction. He further
stated that he had paid the purchase-money to Manku.

The Subordinate Judge found that the defendant had not
been put in possession under his deed of sale ; that after Manku's
death, and during the plaintiff’s minority, the defendant had
taken wrongful possession without executing his decree (No. 49 of
1878), and that he had not certified the fact of his possession
to the Court. The Subordinate Judge allowed the plaintiff’s
claim.

The defendant appealed to the District Court. The District
Judge held that the defendant’s possession was not lawful so as

to give him a right to hold against the plaintiff, and confirmed
the decreed of the Subordinate Judge.

The defendant appealed to the High Court.
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180, Mahddev Ghimndji Apte for tlie appellant:— As we failed to

Bandu execute our decree within three years from its date, our remedy by

Naba execution was , no doubt, barred ; but this circumstance does not
affect our title to the land under the decree. A decree remains
alive for twelve years, and till the expiration of that period from
the date of the decree our title could not be extinguished. It isnot
denied that we took possession within twelve years from the date
of the decree. W e had, therefore” a title of possession. A person
in possession having title, though he may have got possession by
trespass, may retain the possession on the strength of his title
— Jjilluv. Anndji™™>; The Six Carpenters' Case/V¥>; Ex-parte Drake
Narada, Chap. 1V, pi. 12 and 13. The title being substantiated,
possession becomes valid— Stocke’s Hindu Law Books, p. 131. Our
possessioH]j therefore, is not unlawful, and we cannot be ousted.

Mdnekshdh Jehdngirshdh :— If a man, after allowing the execu-

tion of his decree to be time-barred, takes possession of the land
comprised in the decree, he is liable to bo evicted as a trespasse™”®

His only remedy is to take possession of the land by executing
the decree in the ordinary way. If a decree be barred, the cause
of action, as well as a suit based thereon, is barred; and™by
virtue of the bar the right to take possession becomes extin-
guished. Section 28 of the Limitation Act fXV of 1877) is appli-
cable to the present case— Sayad Nasrudin v. Venkatesh Prahhu”™
Mirza Mahomed Arja AU Khdn Bahddoor v. The ividow of Bdl-
onahi7id™\ Even if the defendant had taken possession, in
the way he did, during the period of three years from the date
of the decree, his conduct would have been wrongful, afortiori,
when he takes possession after his remedy was barred. He
ought to have taken possession by executing the decree, and not
by force.

Mahddev Ohimndji Apte in reply cited Dinendrondth Sannyal
V. Edmcoomar The Land Mortgage Bank of India v.
AhmedbJioy Habihbhoy™"K

(1 1. L. E., 5Bom., pp. 387, atp. 391.. @ I. L. 5 Bom,, at p. 385.

(2 Smith’s Leading Cases, Vol. 1, 1.E., 3. A, 241, at p. 251.
pp, 144, 151 (9th ed.). @QL.E,8L A, 65 at p. 73; 1 L.
® L.E., 5Ch. D., 866. R,, 7 Calc., 107, at p. 116.
1. L, E., 8 Bom,, 35.
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Sargent, C. J.:— Tlie plaintiff seeks to recorer posscssi-on of
land wliich she says belonged to her father Manku. It appears
that defendant had obtained a decree for possession of the land
ajrainst Manku, but took no steps to execute it. However when
Manku died, the defendant took possession without the interven-
tion of tho Court, the plaintiff being then a minor. The lower
Court of appeal has hold that hy so doing defendant was a tres-
passer : that plaintiff, as heir of Manku, was entitled to have
possession given her until ousted in due course of law.

In Pollock on Torts, p. 312, the English law on the effect of
possession obtained by the true owner by peaceful or forcible
entry is stated after an examination of the somewhat conflicting
authorities to be that the possession of a rightful owner gained

by forcible entry is lawful as between the parties, but that he\
may be punished for the breach of the peace by losing ifc besidea *

paying a fine to the king. This latter part of the law is the
result of the Statute of 5 Richard Il to which we have nothing
corresponding in this country. The Indian Legislature has,
however, provided for the summary removal of any one who
dispossesses another, whether peaceably or otherwise than by due
course of law; but subject tg such provision there is no reason
for holding that the rightful owner so dispossessing the other is
a trespasser, and may not rely for the support of his possession
on the title vested in him, as he clearly may do by English law.
This would also appear to be the view taken by West, J., In
Lillit V. Anndji™\

We must, therefore, reverse the decree of the Court below and
send back the case for a fresh decision. Costs to abide the

result.
Decree reversed.

@ 1. L. R., 6 Rom., 387, 390, 391.
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