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says that as to the mode in which sisters it appears by
analogy that they take as daughters, and in 2\ljardin. v. Malhu-
rdclds this view is extended to all females wiio do not become
members of the familjr by marriage. Lastly, in BdgirtJdhdi v,
Bdya it seems, from the form of the decree made in that cascti
that it was assmned that sisters take as coparceners with right of
partition. Tn the argument at the Bar allusion was made to a
remark in West and Biihler, 494, that sister’s sons have nO
Fight solonQf as a sister survives, but take before sistei-’s d-augh-
ter;”™’ biiit on referring to the case cited in 2 Borr., 515, it
appears that the above statement has reference to the light of
immediate succession to a brother as between a sister’s son and
another sister, and has no application to» the present case. Mr.
Jitayne 1ii his work states it to be definitely settled in this Pre-
sidency that there is no difference—and no ground for dtawing
any such difference has been sugge.sted before us— between
daughters and sisters in the nature of their right to succeed to
their father and brother i:xispectively.

,We must, therefore, hold that Tardbai took an absohitte one-
fonrth share, and that the plaintiffs became entitled to this share

as her heirs, and we confirm the decreee of thic Court below with
costs.

Dccree confirmed.

<i) I. L. R,, 5Bom., 6G2 <K I. L. R, 5Bam., 2fiS.
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Taxation—Practice—Certifcafe to review taxation— Commission lo EnfflAml to take
e*idenc('— Cossts o f siif.h dommisdoii—Partij andjMrty taxation, principle of— Onua
x)f proofi/trespect to item objected to—Production of vouchers in case of commission
to Emjland—Costs of obtaining transcript of evidence given and of perming it—
Allowances to witnesses— Commissioner'sfees.

Where, in a suit in India, a commiasion to take evidence hag been issued to
England, the bill of coats with respect to such eommia.sion is to I>e taxed by the
Tixing Master of tlie Court in India, and uot iu England. It is to be taxed os.
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the same scale anti on the same principle as -would te adopted in England, and

if the Taxing il aster finds any difficulty, he must refer to England for informa-
tion.

Where an item is objected to in taxation, the Taxing Master should reconsider
and review his taxation, and in doing sohe should throw the 0>%s of proof, as to the

necessity of the item, upon such party as, having regard to its particular nature,
he considers ought to bear it.

As to the production of vouchers in e of commissions to England, no rule
can bo laid down. Upon objections being brought in, it isin the discretion of the
Taxing Master, either on his own motion or on the application of the party
objecting, to require vouchers for, or further proof of, all or any of the items
objected to, and, failing the production of the Touchers or proof which he may
require, to disallow the item.

QHcere—Whether in taxation as between party and party the costs of

obtaining a transcript of the evidence given and of perusing it ought to be
allowed.

Payments made to witnesses are discretionary allowances, and the Court is
averse to reviewing such allowances,

TheConrt iu apjwiuting a commissioner to take evidence in England expects
that the fees of such commis.sioner will not exceed those which the Supreme Court
in England would allow to a special examiner or commissioner acting in England
under its orders. If the parties desire that higher fees should be allowed to the

commissioner whom they name, they should obtain an order from the Judge
appointing the commissioner.

I n chambers. Certificate to review taxation.

The plaintiffs sued to recover Rs. 40,000 from the defendants

for loss occasioned to the plaintiffs by reason of certain machin-
ery supplied by the defendants not being of the kind which
they ought to have supplied ; also a sum of Rs. 2,00,000 for
compensation and damages sustained by the plaintiffs by reason
of machinery, stores and other articles supplied by the defend-
ants not being in accordance with the agreement and arrange-
ments made with them and for breach of the defendants’ guaran-

tee for the period of two years for efScient working and profits,
&c., &c.”

The case having been heard and decided on 12th August, 1889,
the defendants’ bill of costs was taxed by the Taxing Master.
On the 19th July, 1890, the Taxing Master at the instance of the
plaintifis’ attorneys issued his certificate to review the taxation.

The points of importance raised on review appear from the
judgment.
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Imerarity for the plaintiffs.
Anderson for the defendants.

The follo'wing authorities were cited :—In re Brown Attor-
ney-General v. Drapers Oom'pany ; Cousens v. Gousens™ ; Betts
V. Cleaver™); Yglesias v. The Royal Exchange Assurance Oorpor-
ation™; Turnbull v. Janson ) Croomes v. Gore ; Wells-y,
Mitcham Gas Light Ga”vK ; Kirhwood v. Wehster™y Wentworth v.
Lloyd

August 16th. FaiiraNj J.:—This is a certificate to review
{inter alia) fde taxation of the costs of a commission issued to
England to take evidence in the suit. The plaintiffs have been
ordered to pay the defendants’ costs of the commission, or part
of them, and the Assistant Taxing Master has accordingly taxed
the bill brought in by the defendants as between party and party,
and the plaintiffs have taken out this certificate to review his

taxation.

The first question which arises is as to the principle upon
which the bill should be taxed. This is, I conceive, correctly
laid clown in Wentworth v. LUoyd¥W>j from which | deduce the
rule that the bill is to be taxed by the Taxing Master of this.
Court, and not in England. It is to be taxed on the same scale
as would be adopted in England ; and, if the Taxing Master finds
any difficulty, he must refer to England for information. The
rule extends to the principle, as well as to the scale. The bill
should be taxed on the same scale and principle as would be

adopted in England.

The principle of party and party taxation in England is that
the successful party shall receive only such costs as were neces-
sary to enable him to conduct the litigation ”— Daniell’s Chancery
Practice, Vol. 11, p. 1298 (5th ed.);Smith v. Btiller™-"; Morgan on
Costs, p. 4 (2nd ed.) The sameprinciple is amplified in Rule 29

(D L. U., 4Eq., 464. 1H., &N.,14.
@ L. R., 9 Eq., 70. $) L. E., 4Ex.D., 1
L. E., 7 Ch. App., 48.S W L. R., 9 Ch. D., 239.
@ L. R, 7Ch. App., 513. 13 w, JR, 486.

(s L. R, 5C. P., 141, 13W. R, at p. 487.

( L.R, 3C.P., 264. ‘) L. E, 19 Eq., at p. 475
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1890. of Order LXV of “The Rules of the Supreme Court, 1883/
'IH which is as follows—
Goeu LDAS )
Bulabdas “As to costs to be paid or borne by another party, no costs
Masufac-

TORING are to be allowed which do not appear to the Taxing Officer to

CLOmpa“Vv have been necessary or propor for the attainment of juBtice or
imited,

V. defending the rights of the party or which appear to the Taxing

Jsiinxﬂ Officer to have been incurred through over-caution, negligence,

or mistake, or merely at the desire of the party

For an application of the rule see Shumans v, Stover The
rule was stated rather too broadly by the Assistant Taxing
Master, Mr. Cooper, in the unreported ease of Hnssivahhoy Eoaseln

v. Wetllis, wliere he said : “ | consider that | ought to allow all
reasonable expenses of the commission, and will disallow all un-
reasonable and extravagant itemsin the bill.” The rule thus

stated is said to have been approved by the Chief Justice Sir
Charles Sargent, but | appreheiid that the learned Chief Justice
can only have given his opiition as between the conflicting contcn"
tions of the parties in that case; on the one side that the English
solicitor’s bill of costs was in taxation to be allowed as it stood »
aud on the other side that it was'to be taxed as it would be taxee”™/
in England. Sir Charles Sargent thought that the latter contqii-
tion was correct, but is not responsible for the wOrding of the
principle of taxation enunciated by the Assistant Taxing Master.
For “ reasonable ” the words necessary and proper” and for

unreasonable and extravagant the word “ unnecessary ” should
be substituted, and then the Assistant Taxing Master’s statement
of the principle will not be incorrect. The Assistant Taxing
ISlaster in that case was also wrong in generally throwing any
particular onus on the party objecting to items in the bill. When
an item is objected to, the Master is to reconsider and review his:
taxation, and in doing so he will throw the onus as to the neces-
sity of the item upon such party as having regard to its parti-
cular nature, he considers ought to bear it. The Chief Justice
with whom | have conferred, considers tho above principle of
taxation to be the correct one to adopt.

As to the production of vouchers in eases of commissions to

England, it is impossible to lay down any particular rule. To
n.) WUbOtt’s Jadieature Acts (5th ci.\) p. 589. QL. R., 14Ch. D., 14
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require them in all cases in the first instance, would often occasion
an unnecessary increase of costs in the proceedings. To rule that
they should never be called for, would be to establish a dangerous
precedent, Which unscrupulous practitioners might readily avail
themselves of. Upon the objections being brought in, it should
be in the discretion of the Taxing Master, either of his own mo-
tion or on the application of the party objecting, to require
vouchers for, or further pi'oof of, all or any of the items objected
to, and, failing the production of the vouchers or proof which he
may require, to disallow the item.
practice of the office, and |
adhered to.

This, | learn, is, in fjict, the
see no reason why it should not be
Vouchers for out-of-pocket expenses would under
tliis rule usually be called on, or their absence accounted for by
affidavit. To go further would be to fetter the discretion of the
Taxing Officer. Each case must be decided on its own merits.
The Chief Justice also thinks that the practice, as |

scribed it, may properly continue to be followed.

have de-

In the present case the latter rule of practice does not seem to
Lave been departed from, and the principle I have laid down,

rather than that enunciated in Eassubnhhoy v. Wallis™”, has been,

in effect, followed. | shall not, therefore, return the wdiole bill

for review, but shall here the rest of the objections which have
been made to it, and give judgment upon all at the same time.

On the 19th September the following judgment was given
with reference to the objections.

Farran,J . -1 now proceed to dispose of the specific objections

to the bill of costs.

First, as to the Bombay bills, I disallow all the objections, and
for the reasons which | have orally assigned.

As to the English bill—that of Mr. Rycroft, the defendants’
solicitor in England— | will consider the items in detail.
given my decision as to the principle involved.

| have

My decision on
the detailed items is intended to be in accordance with the prin-
ciples which | have laid down,

'His Lordship then stated his decision with regard to various
items of the bill, and continued—]

(1) Unreporteci.
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Objections 56, 57, (O, 61, 61,65, 82 and 146 raise the question
whether Mr. Rycroft ought to be allowed, as between party
and part}’, the costs of obtaining a transcript of the evidence
given, and perusing it. The English authorities show that this
charge would not be allowed in England. | refer to the cases
of Oroomes v. Gore<™>; Wells v. Mitcham Gas Light Go.<-\ which
were approved in In rc Blyih and Fanshawe ; Ux-parte WelU™™A,
These cases show that the costs of the transcript ought not to be
allowed. As to the costs of perusing the transcript, I am not
aware of any authority for allowing it. If it had not been
obtained, the solicitor and his clerk would have made notes, but
I am not aware of any authority which shows that a solicitor is
entitled to charge for reading his own notes, or those taken by
his clerk, of each day’s proceedings. He has been allowed by tho
Taxing OfiBcer a large sum for attendance, after the proceedings
each day, to consider the evidence with his client, and | have not
reviewed the discretion of the Taxing Master on that head. In
the absence of authority there is a difficulty in allowing him, in
addition, the costs of perusing the evidence. On these items |
must refer the bill back to the Taxing Master for reconsideratiosrT!
in reference to these remarks. This concludes the original IbiJl
of Mr. Rycroft.

The next items for consideration are the payments allowed
to witnesses, | am informed that, as to some of these payments
there are no vouchers. How far that is so | have not been
shown. There is, however, the proved fact that these witnesses
were examined ; and the affidavit of Mr. Rycroft, on information
and belief, that they have been paid, was before the Taxing
Master, and under these circumstances | do not feel constrained
to yield to the argument on this head. As to the amount
allowed by the Taxing Master to each witness, it does not seem
extravagant, but at all events the Taxing Master has exercised
his discretion in allowing these sums, and the Court is arerse to
reviewing allowances such as these, which are discretionary—
Turnhull v. JansoiP”; Smith v. Buller™.

(1) 1H & N., 14 @) L.R., 10Q. B. D,, 207.

L. E,4Ex. D.,, 1L ()L, R, 3C. P. D,, 264
5 L. R, 19 Eq., 475.
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Lastly, there is the gaestion of the fees paid to tlie commi.s-
sioner, Mr. CheAv. The Master hag allowed his bill practically
ill full. Mr. Chew though named hy the defendants was ap-
pointed commissioner under the order of this Court, and in
taking the examination acted as an officer of this Conrfc. This
Court has not laid down any rule determining the amouat of his
fees. The Supreme Court in England allows special examiners,
whom it appoints, fees upon a iixed scale. It is not the fault of
the defendants that the commissioner whom they have named
has not limited himself to these fees. In the future it should be
understood that this Court in appointing a commissioner to take
evidence in England will expect that his fees shall not exceed
those which the Supreme Court in England would allow to a
special examiner or commissioner acting in England under its
orders ; and parties should choose their commissioners with re-
ference to this understanding. If they desire that higher fees
should be allowed to the commissioner whom they name they
should obtain an order from the Judge appointing tlie commis-
sioner. For the past, | am unable tohold that the Taxing Master
was wrong in allowing Mr. Chew’scharges as set out in his account.
He had before him the aflBdavit of Mr. Chew, and no evidence on
tho other side. He held that it was not unreasonable in the
defendants to employ, in a case of this magnitude, a gentleman
in the position of Mr. Chew who estimates his services at the
value of seven guineas per diem. The case very much resembles
that of Yglesias v. Royal Exchange Assurance Corporation™ > where
ten guineas per diem and his expenses were allowed to a com-
missioner as between party and party. The Master allowed
that sum, and the Court refused to review his discretion. Under
these circumstances, and in the absence of a rule of this Court
limiting the fees to be paid to a commissioner, to disallow those
charges would be, in effect, to fine the defendants the amoiint
disallowed. | must support the Master’s decision on this head.

The result is that the plaintiffs have succeeded in one set or
class of items only. They will have to pay the defendants™ costs
of the rest of the review, and the defendants will pay the plaintiffs’

costs as to these. As far as the actual hearing is concerned, each
a) L. R,, 5C. P., 141,
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1890. party will bear their own costs of one day’s (the first) hearing
The and ot hearing-judgment. The plaintiffs must pay the defeud-
BulaedAs ants their costs of the hearing of the summons on the other two
TUH3NG ddv's J
Company, Attorneys for tlie plaintiffs,Messrs. Ardasir, itonnu.yi and
V. Dinshdk
Scorr. Attornej™s for the defendants:— Messrs. Graiijic, Lynch ajid
Owen.
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Before Mr. Jusiice Parran.

189D. IHA'Jl MUSx™ HA'Jl AHMED”™ (Plaintiff), PURMA~MAND
Decemhef NURSEY, (Defendant).

Decree— Execution— Qv"il Proctd)kre Code (Act X TV of\SS2), Secxx. 229 A avd
Ji- Foreujn jnd"imeiit- Execution in British India of foreign judgment—Dccree.
of Ndtii"e. State— Execution of such decrec in British India— Decree ohf.ained
"2aUoit jurisdiction and hy fraud— Civil Procedure Code {Act X1V of 1S82), j
(Secs. 229 B, 245 B- Foreign judijment— Jurisdi"Ction.

The plaintiff ohtained a decree against the <.lefehuailt in theZilh'i Court oh/Sngi"
kdrmal, in the StAte of Cochin. Tiie defendant was a resident in Bombay, and this
plaiutifF sought to execute the decree against hira iu Bombay. Notice inider
section 245 B of the Civil Procedure Code (Act X1V of 1SS2) was served upon the
defendant, calling upon him to show cause why he should not be committed tojail
iu execution. The plaintiff relied upon section 229 B of the Civil Procedure Code
(Act X1V of 1882), The defendant, as cause against the execution of the decree,
Alleged that the decree was passed by the Cochin Court without jurisdiction, and

that it had been fraudulently obtained by the plaiutifif. The Court refused to
commit the defendant j

Held, on tli6 facta as presented in the affidavit, that the' Court in Cochin had nn
jurisdiction over the defendant, and that the plaintiff obtained the decree by
misrepresentation and concealment of essential facts ;

Held, also, that the Court was entitle to exerciae a judicial discretion as to
whether it would put into force the provisions of section 229 B of the Civil Pro*
cedure Code (Act X1V of 1832). No duty is cast upon the Court to execute a

decree which can be shown to have been passed without jurisdiction or obtauied
by fraud.

Section 229B of the Civil Procedui'e Code (Act X1V of 1882) does not remova
the decree of a Native State falling within its purview from the category of foreign
judgments. It merely .liters the procedure by which such a judgment can have



