
APPELLATE CIYIL.

VOL. XY.] BOMBAT SERIES.  ̂ IT/

J lifjire  3Ir. Justice Birdivoocl and Justice Gandv. ISflO.

N E M A 'V A  AND A s ’d c t e k ,  (o h ig in a t. D e fe n d a n t s ) ,  A p p l i c a n t s ,  v . Jn jic30.

D E V A K D R A T P A , ( o r i g i n a l  P l a i n t i f f ) ,  O p p o n 5:n t . *

Mdmlatddrs' Act [Bombay Act ///o/187C), Sec. 4, Cl. 2—Injunction—
Possession—Constructive ^ ôssession—Piifht io sue—Constituted attorney,

A l a n d l o r d  w h o  h a s  o n l y  a c o n s t r u c t i v e  j )O s s e s s i o n  o f  l a n d s  t h r o u g h  h i s  t e n a n t ,  

c a n n o t  o b t a i n  r e l i e f  b y  w a y  o f  i n j u i i c t i o u  u n d e r  c la u .s e  2 o f  s e c t i o n  4 o f  t h e  Mdm- 
l a t d i i r s ’ (Bombay) Act <111 o f  1876).

Desdi Mdldhhdi Bdpiihhdi v. Keshai'hkdi Kuherhhdi (l) followed.

D. sued in the MjlnilatdAr’s Court, as A .’s constituted attorney, for an injunc­
tion restraiiiixig defendants from caxising any obstruction to bis possession of 
certain lands. The Land belonged to A .’s husband, who was alleged to be a hina- 
tic. But there was no adjudication of his lunacy, nor was A. appointed a mana­
ger of his estate under Act X X X V  of 1858.

Held, that D. had no right to sue. A,'not having been appointed a manager 
of her husband’s estate, had herself no'right to sue in respect of a disturbance of 
her husband’s possession. He could not, therefore, authorize lier agent to sue on 
her behal f.

T h is  was an application under section 622 of the Code of 
Civil Procedure (Act X IV  of 18S2).

One Devandriippa sued in the Mamlatclar’s Court for an in­
junction restraining’ the defendants from causing any disturbance 
in his possession of certain lands.

Devandrappa sued as a recognized agent, holding a general 
power of attorney from Awaka, wife of Bharmappa.

It was alleged that Bharmappa was a lunatic, that he was tlie 
owner of the lands in suit, that they were demised to defendant 
No. 2, and that defendant No. 2 fraudulently attorned to defend­
ant No. 1, and that this attornment constituted the cause of 
action.

The Mamlatdar passed a decision in plaintiff’s favour granting 
the injunction sued for.

The defendants applied to the High Court under its extra­
ordinary jurisdiction for a reversal of the Mamlatdjlr’s decision.

* Application No. 1 of 1890 under extraordinai’y jurisdiction,
(1)1. L. K., 12Boin., 419.
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1S90. A  rule -nm  was gi-anted, calling upon the p la in tiff to show

N emava cause w h y  the Mam latdar\s order should not be set aside.

I)e\4n- Branson (with him Mahddxv Bhdskar Chaahal) for appli-
puAPi’A. cants :— The Mamlatdar has no jurisdiction to j^rant an injunction

in cases of constructive possession— MdJdhhdi Bdpuhhdi v  
KcshavJJidi Kiiherbhdi ; Guldhhdi GojodljiY. J-indbhdi 
Keao Dinkar Rd.nacle v. M oro Sakhdrdin JosMS‘̂'> Bharmappa is 
alleged t(D be a lunatic, but there has been no adjudication of his 
lunacy under Act X X X V  of 1858. His wife is not  ̂therefore, en­
titled to sue on his behalf. Nor has she obtained a certificate of 
adniinistration to her minor son’s estate. The plaintiff, as her 
constituted attorney, has, therefore, no rigjit to bring this suit 
— Jonnagadla Suhbdya v. 'I'liatiparthi Senadala Biifhdya \ 
Ndrdyana v. Krishna ; Umd Sandari Ddsi v. R d m ji Ilaldar.^'^')

Macpherson {w ithh im  Ghanaahdm Nilkanth )-.—  The defendant 
No. 2 has attorned to defendant No. 1. This attornment puts 
an end to the tenancy. We are, therefore, entitled to' relief 
under clause 1 of section 4 of the Miinilatddrs’ Act. It is true 
we have not pra}^ed for such relief, but we may be allowed t6~ 
amend the plaint. Awjlka is a de facto manager. Defendant 
No. 2 paid rent to her. Plaintiff, as her constituted attorney, can 
therefore, maintain the present suit.

B ie d w o o d , j . :— The opponent Devandrappa brought a suit in 
the Mamlatddr’s Court for an injunction to the applicants requir­
ing them to refrain from causing any disturbance in his possession 
of certain lands. He sued as the holder of a general power of 
attorney from Awaka, the wife of Bharmappa, an alleged 
lunatic and the owner of the lands in question, which had been, 
let to the defendant Dhakyd, who, however^ it was said, had 
attorned to the defendant Nemava, It was this attornment 
which constituted the disturbance of possession of which the 
plaintiff complained.

The Mamlatdar disallowed an objection taken by the defend­
ants to the power of attorney given by AwSka to the plaintiff, 
and granted the injunction prayed for.

(1) I. L. IL , 12 Bom., 419, (J) I. L. R., 6 Mad., 380.
<2) I. L. R., 13 Bom., 213. (•̂ ) I. L. R., 8 Miul., 214.
(3) P. J. for 18.83,, p. 1 2 a .  (*5) I. L. 7 Calc,, U2.
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As Aw^ika has not been appointed the manager of her bus- 
band’s property under Act X X X V  of 1858, and as it was only NinjiAVA
a disturbance of her husband’s jiossession which could have Drvan-
furnished any causjs of action, she clearly would have had no ukafpa.
authority herself to bring the present suit. She could not, 
therefore, give any authority to the actual plaintiff, Devan­
drappa.

The suit itself, however, was not within the Mamlatdar s juris- , 
diction. The decision of this Court in JDesdi Maldhhd.i Bdpu- 
hha.i V. Kcshavhhdi Kuberhhdi shows that only an interruption 
of physical possession or enjoyment was intended to be removed 
by the injunction ” provided for by the second clause of section 
4 of the Manilatdars’ Courts’ Act, 1876. Though immediate 
possession of any profits ” of lands can be given under the first 
clause of the section, yet no injunction is permissible under the 
second clause in respect of a disturbance in the possession of such 
profits. It is -with a disturbance or obstruction in the possession 
of lands only or of premises, &c., that the second clause is con­
versant. A  landlord, therefore, who'has only a constructive 
possession of lands through his tenants cannot obtain relief under 
the clause.

It is contended, hov̂ j-ever, by the opponent’s counsel that, as 
the defendant Dhakya, by attorning to Neniava, determined his 
tenancy under Bharmtippa, he is no longer entitled to retain 
possession of the lands in dispute, In Shridhar Ndrdijan v.
Bhagvant Mahadev it  Ŷa,s held that a Mdmlatd^r can give 
immediate possession of lands not only on the expiry of a tenancy 
by efflux of time, but on its determination by any other cause 
agreed upon by the parties at the time of creating the tenancy.
It is unnecessary for us, in the present case, to decide whetlier the. 
determination of a tenancy by the attornment of the tenant to a 
new landlord is such a determination of a tenancy as is contem­
plated is the first clause of section 4* of the IVMmlatdars’ Courts’
Act, because the plaintiff did not seek relief under that clause; and, 
even if he had legal authority to bring this suit, he certainly
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<1) I. L. K., 12.Bom ., 419, (2) P. J, for 1882, p. 370.



1S90. could not now be allowed, by any amendment of the plaint, to
Nemava convert the suit iuto one of an entirely different character.

Djsvan- We, therefore, make absolute the rule n is i granted in this case 
and reverse the Mamlatdar s order. The claim is rejected. The 
plaintiff is to pay costs throughout.

l iu le  n is i made ahsohde.
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APPELLATE ClYIL.

Before M r. Justice Birdivoocl and M r. Justice Telang-

1890. SHIDHTJ BIK S Q B H A 'N A 'J A 'D H A V , (orviGiNAL P la in t i f f ) ,  A p p lican t, v.

July 15. B A 'L I » iN  jM UR A 'E I J A 'D H A V , (o p .ig in a l D e fe n d a n t ) ,  O p p o n en t-*

Di'Mlian Ayriculiitrists' Relief Act { X V I I  o/'lS79), Secs. 53, Â̂—Sj^ccial Judge,—
nevisional jiowers— Question o f fact— Criminal Procedure Code (Act X  o/1882).
Section 435,

Under sections 53 and 54 of the Dekkhan Agriculturists’ Relief Act (X V II of 
1879) the Special Judge can interfere ivith an improper as aa'cII as an illegal decree , 
or oi'der. Hia revisional jurisdiction x’esembles that p(.)ssessed hy the High Court 
under the Code of Criminal Procedure (Act X  of 1882), and ought, if it he held 
to include the power of setting aside the decision of a lower Court on the facts, 
to be exercised only in very exceptional cases.

T h is  was an application presented to the High Court in its 
extraordinary jurisdiction, under section 622 of the Code of 
Civil Procedure (Act X IV  of 1882), against an order jmssed by 
HjIg Bahadur M. G. Ranade, Special Judge under the Dekkhan 
A o-riculturists^ Relief Act.O

Suit to redeem lands.

The plaintiff Shidhu bin Subh^nd, sued for the redemption of" 
certain lands, alleging that about eight years before suit he had 
mortgaged them with possession to defeudant Bali bin Murdii 
for Rs. 20j and that the net profits received by the defendant 
had discharged the mortgage-debt.

The defendant Bali bin Mun^ri alleged that he himself was 
the owner of the lands, and he denied that the plaintifi* had 
mortgaged them to him. He also pleaded limitation. 

j  * Civil Application, No. 7 of 1890.


