
ISOO. rents of certain property which they allege is temple property.

VisuTANATH Evcn i£ it was a case of contest as to who are the lawful
trustees of the temple, the suit would not he one falling within 

Ba’mbiiat s<̂ ction 539. W e do not, however, see that the defendants make
any claim to be the trustees of the temple : they claim the shops
as the owners thereof, and they deny that the plaintiffs are the 

managers of the temple entitled either to collect the rents of the 

shops or to interfere with their collecting the rents.

The questions at issue in the suit are really very simple,
( 1 ) whether the plaintiffs are the managers of the temple, (2 ) 
whether, as such, they are entitled to collect the rents of the shops 
in suit. The issues framed by the Subordinate Judge are well 
suited to bring these questions to trial. I f  these questions are 
found in the affirmative, the plaintiffs will be entitled to a dccrec. 
I f  found in the negative, their suit will have to be dismissed. 
There is nothing in section 539 wliich takes away the juris
diction of the Subordinate Judge to hear and determine thesa^ 
questions and pass a decree in the suit.

W e reverse the orders of tho lower Courts and direct the 
Subordinate Judge to acccpt the plaint and dispose of the suit 
on the merits in accordance with law. Costs hitherto incurred 

to be costs in the cause and to be apportioned in the fnial decree.

Order reversed and case remanded.
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CRIMINAL REFERENCE.

Before M r. Justice Birdwood and ifr. Justice Parsons.

jfjQQ I n tu r  matter op IIUO IIA 'PA  and SriIV A G A N G A 'V A .
ScvtcTJibcT ̂ 4

'_________Criminal Procedure Code {Act X  o f  1SS2), Sec. 145— Kmc at which
Magidraie is to determine who was in possession.

Under scctioii 145 of tlie Code of Criminal Procedure (Act X  of 1882) a 
Magistrate ia required to decide wliich of the parties between whom a dispute 

exists ia in possession «f the subject of the dispute at the time when the Magistrate 
decides the question of possession, and not at any time thereto.

* Criminal Rcfercuco, No. G4 of 1890.
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T h is  was a reference, under section 4-38 of ihe Code of Criniinal 
Procedure (Act X  of 18S2), hy J. L. Johnston, Sessions Judge of 
Dhdrwar.

The material portions of the reference were as follows:—

“ On the report of the chief constable, Dharwar Taliik.i, that 
there was a likelihood of a breach of the peace between 
H ueliapa liin. G-angjipa and Shivagangava koni Gangapa in regard 
to the possession of a house and valuable property contained 

therein, IMr. Wiltsliire (Magistrate, First Class) comiT)enee<l 
inquiiy, and called for a report from the Mamlatdar and S«;cond 
Class Magistrate of Dharwar. Meanwhile Huchapa, the alleged 
adopted son of Gemgapa, deceased, husband of .Shivagangava, made 
an application to the District Magistrate that the police had 
improperly interfered with his possession of tlie said property, 
whereupon the District Magistrate ordered the Mamlatdar to 
make a personal inquiry and a list of the property, and to re[)(.)rt 
thereon. 'J'he Mdmlatdar accordingly went to the house and, 
finding two rooms locked up and the keys with Huchapa, required 
liini to produce them, and made a list of the property in the house, 
«‘xcept that alleged to be underground, and forw’̂ arded it AA’itli 
liis report and the keys, &c. On a further application of Huchapa 

tiie Distiict Magistrate referred the matter to Mr. Wiltshire for 
disposal.

‘̂ Mr. Wiltshire some time after issued notices to the parties 
to show cause why tlie keys and the property in dispute sliould not 
be returned to tlie persons from wdiom tliey were received. He 

then joined the two matters together, viz.^ the inquiry uudei' 
section 14<5 of the Criminal Procedure Code on the report of the 

jihief constable as regards tangible immoveable property, and 
the inquiry on the applications of Huchdpa as regards the kej's 
and the valuable moveable property alleged to have been attached 
by the police out of the custody and possession of Huchdpa, 
though this procedure was objected to by the pleader for Huchapa,

Mr. Wiltshire, Magistrate, First Class, found that Sliivagan- 
gava was in possession of the house, and declared her entitled to 

retain it, wnth the property in it, until ousted in due course of 
law, and forhade all disturbance of her possession in the mean-
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1S90. time. He ordered also that the keys should be returned to those 
— thf whom they were received, viz., Huchapa and Shivagaogava.

l i u c H A ' r l  The procedure adopted by the Magistrate, First Class> in 
ioiniufT the two matters of inquiry mentioned above and in pass-

Sm VAG AN - -J ®  i - i i
g a 'v a . ing a joint order on them under a section wliich only partially 

applies, is illegal and irregular, especially when the notice referred 
to the keys and the keys aloue, as I  understand it.

“ Besides the possession M'hich the Magistrate was legally 
bound to find on and support was possession at the time of the 
institution of the proceedings, and not at the time to which he 
went back and inquired into, at a time four months previous to 
the institution of the proceedings in any Court.

“ I have stayed execution of Mr. Wiltshire’s orders, and 1 save 
the matters in staiiL quo pending the orders of the High Court.”

Branson (with him MdneJcshnh Jahdngirshah) for Huchapa.

Jjnng (with him Ganesh Rdmchoiidra Kirlot<kar) for Shiva- 
gangava. ' ^

Shd)ifnrdm Ndrdyan, Government Pleader, for the Crown.

Branson :— The Magistrate ought to have decided which of the 
parties was in possession at the time he entered upon the inquiry . 
•under section 145 of the Criminal Procedure Code and not at a,iiy 
time previous thereto. The wording of the section is clear and 
■unambiguous. \

P ki { GuJtIA H :— In his order of the Otli J une last, the Magistrate 
says : “  Ouster by one person of another lawfully in possession O'f 
property confers no rights on the former which I  can recogBime^ 
I  must reftr back to a time previous to the quarrel, when so 
possession was peacefully enjoyed by one or other of the dispiv 
înts. My enquiry must be directed to the question as to vvhii 

party was in possession of the subject in dispute before ai 
proceedings hi the Courts had taken place in the matter.” j 
so ruling, the ]\Iagistrat6 has followed the decision of the Calcut! 
High Court in Re Mo/iesh Chunder KhdnS '̂> But that was a rr 
ing under section 530 of Act X of 1872, the provisions of whic
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have been modified in the correspondino; section (section 14o) of 
the present Code of Criminal Procedure, under whicli the Magis
trate is required to decide which of the parties between wdiom 
a dispute exists is in possession of the subject of the dispute at 
the time when the Magistrate decides the question of possession. 
As the Magistrate omitted to comply with the requirements of 
the law, we reverse his order, and ŵ e direct that, if lie finds that 
a dispute likely to cause a breach of the- peace still exists con
cerning the house to wdiich his order relates, he should decide 
the question of possession according to law.

Magistrate^s order reversed and case renianded.
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PRIVY COUNCIL..

R A H IM B H O Y  H A B IB B H O Y , ( P e t i t i o n e r ) ,  a n d  0 .  A. T U E N E R ,  

( O f f i c i a l  A s s i g n e e  a n d  A s s i g n e e  o f  t b k  E s t a t e  o f  A L L A 'D IN B H O Y ,
a n  i n s o l v k m t ) ,  ( E k s p o n d e n t ) . *

Petition for special leave to appeal from a decree of the High Court, Bonibaj.

P iii'ii (domicil, leave to appeal to— Prerogatim right o f  Crown to admit appeal' 
ichere leave to appeal refused htj H igh Court—Final decree— Meaning-of ‘■‘Jtjial ” 
e« Section 595 o f Civil Procedure Code ( X I V  o f  1882)—Section 601 o f  Code—  
Pm ctice—Procedure.

'Wliere a decree directing the taking of accounts which the defendant contends 
ought not to be taken at all, decides, in eifect, that, if the result sliould be found 
to be against the defendant, he is liable to pay the amount, the decree is final 
within the meaning of section 595 of the Civil Procedure Code (X IV  of 1882) for 
the purpose of appeal.

On the ground that a decree for an account was not final wLtliin, tliat section ,̂ 
the High Court refused, uuder section 601, t ) grant the defendant a certificate.

^  his application for special leave to appeal to. Her Majesty in Council, not 
by way of an appeal from the local Court’s refusal, but asking for the exercise of 
the prerogative right to admit an appeal;

Held, that, as leave could be granted on any other ground, should any appear, 
besides the ground that the Court had refused the eertiticate without good cause, 
while leave could also be granted on the latter ground, if established, to mate 
this application was, perhaps, more convenient than to appeal from the order of 
refusal.

* Present: L o r d  H o b h o u .s e , L o r d  M a c n a g h t e n , S i b  B., P e a c o c k , S i e  E-.

C o u c h , and L o i t e  S u a n o .

P. C.*
1890' 

November 15.


