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under sccfcion 97 or 93. In the presorifc case, there was no adju
dication of tho rights of the partie.s, and the plaintiff cannot, 
thereforej be said to have failed in the suit. The case does nat 
fall witliin the terms of section 412 at all. It follows that’ the 

Subordinate Judge would liave had no jurisdiction to make the 
order desired by the CoUector. V^e raustj thereforo, discharge
tho rule n id  granted in this case.

Rule nisi ducJmnjetL

18H0.

Tn.E
COLLKCTOR

OK K a n a k a  

Hei.x:u.

APPELLATE CIVIL.

Jiejbre Mr, Jmllce Raijleif anil Mr, Justice Parsons.

BA LITBHA'I DA-'YA'BFtA'I and. others, (oRiGixAii Appltcant.s), ArrrxLANTf?, 
V, NASAR  b in  ABD UL HABIB FAZLY, ukce.-vsbd, b y  ii.is Hj£tuH ABD ULLA
a n U OTKKRS, {O R iaiN A l, O p POKENTS), E.SSl*ONr>EXT«.*

Snccesaion Certijicpbte A ct (  V I I  o/18S9j, Section 4, Snh-sectioii 1, Clame. (b )— N o t  
(ippHcahle to procmlingif in execution taktiii before, and pendltii/ at the time at- 
which ike Act came into^fo/xe.

Clause (b) of sub-sectioii 1 of section 4 i>f tlie Succession Certiiioate A.ct {V II of: 
1889) does uot apply to !ipplicatioii.a or proceedings in execution of a*deoi-ee made 
bt'foKe and pending at the tiiue at wliich the Act came into force..

The application therein nieutioned must mean one made after the Act ig in force,, 
and the proceeding of the Ctourt in executioiv, must be an initial one under that 
application, and not one in continuation of proceeding.s- taken on appiieatit)ns 
made Lefore the Aet oai»e into force.

A p p e a l  from the order of Khan Bailedur B. E. M'odi, .First 
Class Subordinate Judg'e of Surat, in application for execution 

No. 76 of 1888.

The appellants sought to execute a decree passed by. tlie Iliglk 
Court in Original Suit No. 538 of 1871.

The plaintifFs  ̂ Naginblidi and Rupchaiid having died after the 
decree, the present appellants were put ou the record os the legal 
representatives of the deceased decree-holders,.

The decree was then transferred for execution to the Court of 
the First Class Subordinate Judge of Surat. ■

* Appeal, No. 103 of ISSt),.

tsoo.
Jnly 22.



IS90. jj^ Eeljruary, 1888, tlie present appellants presented a Jarkhdst

B alttishai (No. 76 of 188S) for execution of the decree. The darlchdst
Da \a i ;i ia i  judgiiieiit-debtor’s property was ordered to be

llAfjiii-tAZLY. Olathe 1st May, 1889, during-the pendency of the executioij 
proceedings under the above application, the Succession Certifi
cate Act (V I I  of 1889) came into force. Thereupon the judgment- 
debtors ol)jected to the appellants proceeding with execution until 
they had obtained a certificate under Act V II of 1889.

This objection was allowed, and, on the appellants refusing 
to produce the certificate, the Subordinate Judge dismissed the 
application.

Against this oitler of dismissal, the present appeal was pre
ferred to the High Court.

Gukaldds Kdhdndds PdrikJi for appellants :— Section 4- of Act 
V II of 1889 is not retrospective. It does not apply to applica
tions for execution made before the Act came into force— General 
Clauses Act I of 1868, sec. 6 ; In  the matter o f  the Petition  o f 
Ratansi K a llid n jP -'̂ ; The Gujarat Trading Com-pany v. Trika in ji 
Fe//i<2). ■

There was no appearance for the i*espondents-

Eaylev, j .  :— The decree sought to be executed in the present 
proceedings was passed by the High Court on its Original Side 
in Suit No. 533 of 1871. After decree the original plaintiff died, 
and the present appellants were placed on the record as his 

representatives. The decree was then transferred to the District 
Court of Surat for execution. On the 23rd February, 1888, the 
present appellants made an application for execution which was 
granted, and on it several attachment orders were made. The 

proceedings, however, had not terminated, but were still pending,  ̂
on the 1 st May, 1889, when the Succession Certificate Act came -'i' '• r'̂
into force. Thereupon, on the 15th July, 1889, the Subordinate / 
Judge called on the appellants to take out a certificate under 
that Act, and, in default of their doing so within the time allowed S 
by him, he dismissed their application. ^
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Tlie point is whether clause {h) of sub-section 1 of section 4 of .
tlie Succession Certificate Act (V II of 1889) applies to proceed- B a l u b h a i  

ings in execution pending at the time at which the Act came into 
force. We think that it does not. According to the ordinary rule 
of construction, statutes are j^rimd fade deemed to be prospective HabibFazly. 

only— Doolubddss Pettdinherddss v. Rdinloll Thackoorseyddss<^\
\Mien the law is altered while a suit is pending, the law as it 
existed when the action was commenced must decide the rights of 
the parties, unless the legislature by the language used shows a 
clear intention to vary the mutual relations of such parties —The 
Gujarat Trading Gompany v. Triham ji V e lj’iS-) and see F rd n iji 
Bom anji v. H orm asji Barjorji^^'^ and JDimgsheedhur Doss v. Sheik 
Mahomed Khuleel^*\ In  the present case the words of the clause 
are sufficient in themselves to show that they were not intended 
to apply to applications or proceedings made before, and pending 
at, the time at which the Act came into force. The application 
therein mentioned must mean one made after the Act is in force, 
and the proceeding of the Court in execution must be an initial 
one imder that application, and not one in continuation of pro
ceedings taken on applications made before the Act came into 

force,

\Ve, therefore, reverse the order passed by the Subordinate 
Judge, and reman<l the execution proceeedings to him, in order 
that they may be dispo.sed of on the merits, in accordance with 
law. Costs of this appeal to be costs in the calise.

Order reversed.

(t) 5 Moore’s I. A., ]09. <3) 3 Bom. H. C. Rep., 0. C. J„ p. 49.
(2) 3 Boin. H. 0. Rep., 0. C. J., 45. (O 1 Hay, 369.
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