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APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Ghief Justice, ami Mr. Justice"Telang.

ONKA RATA and otiiers (original Defendants), Appellants, v. SUBA'JI
PA'NDITRA'NG(ORIGINALPLAINTIffF),EESPONDEiyT; ANdSUBA'JI PANDU -
«RAING (0iiiGINAL Plaintiit), Appellant, v. ONKAEA'PA and otiiees,

(original Defendants), Respondents.™
Landlord and tenant—Ejeciment suit— 'funant ex-pmding nmonpjj on the ;premises.

lu a suit for ejectment it appeai’ecl tliat the clefencliLnts and their father had
occupied the premises iu question for over forty years, aud that the house, which
had originally been a cow-house, had been altered by tlie defendants aud converted
iuto a dwelling-house. The District Judge found that as the plaiutifT had alloTved
the defendants to rebuild aud virtually erect a new house, it Avould not be equit-
able to allow him to eject them from it, and he accordingly refused the plaintiff a
decree for ejectment, but gave him a decree against the defendants for three years’
rent. Ou appeal to the High Court the decree was varied by directing that the
plaintiff should recover possession of the land and house, there being nho evidence
that the defendants had entered on the land for building purposes or had built
“ in the hope or encouragement by the plaintiffof an extended term or an allowance
for expenditure ” (Ramsden v. DysonW), and, consequently, the defendants had
no equity against the plaintiff.

Ejectment Suit. These were cross second appeals from a deci-
sion of J. L. Jolinstoii, District Judge of Dharwar,

house and to recover Es. 12 for three years’ rent.

It appeared that the house was originally let to the defend-
ants’ father many years previously ; that when it was first let, it
was a cow-house, but that the defendants had made alterations
in it, and had converted it into a dwelling-house.

The defendants denied the plaintiJS"s titlCj alleging that the
liouse was their ancestral property.

The Court of first instance dismissed the suit.

On appeal, the District Judge held that the plaintiff was the
owner of the house; and that he was entitled to recover rent from
the defendants at the rate of Rs. 4 per annum. He further
held, however, that the plaintiff was not entitled to eject the
defendants, as he had allowed them to rebuild and virtually to
build a new house.

* Cross Second Appeals, Nos, 229 and 246 of 1889,.
(HL. R, 1H. L., atp. 170
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The following is a portion of his judgraent

* * |t appears, on the whole, that the defendnnts have
been using the cattle-house of the plaintiffs family for forty yearti
and that they have virtiially made it into a new house. They
have denied plaintiffs tenancy, and are liable to be ejected now ;
but I do not think that equity would be done thereby, for plaint-
ifi’ has allowed them to rebuild and virtually build a new house
on his site. All that equity requires is that plaintiff’s-hould got
his rent for the three years as claimed N

Both parties preferred appeals to the High Court.

Brunson {Ghcomshdm Nilhctnf.h NcUUcarni with him) for the
plaintiff:— The District Judge was wroug in holding that the
defendants should not be ejected. The defendants have denied
their tenancy and set up ownership. The land was not let for
agricultural purposes, so that the presumption of permanent
tenancy can arise— Guncjddhur Shikddr v. Ayimuddin Shah
Biswds™”\,  The mere circumstance that the defendants were
allowed, as they allege, to rebuild the house, does not give them
the equitable right to remain in possession, unless they can show
that the plaintiff has by his words or conduct sanctioned their
doing so— Eainsden v. Dysow¥. The defendants have built at
their own risk. It may be conceded that the defendants shauld
be allowed some compensation, but the land should be delivered
over to the plaintiff.

Ndrdycm Ganesh Chanddvdrkar for tho respondents — Tlie evid-
ence in the case shows that the present liouse has been standing for
nearly forty-five years. If it should be held that the house, wliich
formerly stood in its place, belonged to the plaintiff, wo contend
that the defen<lants were induced by the .silence of the plaintiff,
Avhen the present house was built, to build it. The house is in
the vicinity of the plaintiffs house and the presumption is that
the plaintiff allowed it to be built. The fact that it has been
there for .0 many yeai*s may well bring the plaintiffs case
witliin the application of the rale laid down in Gungddhur Shikddr
v. Ayimuddin Shdh Binvds™\

(*)I. L. R, 8 Calc., X > 1
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Sargent, 0. J.:— The District Judge has not found that the
defendants originally entered on the land in question forhuilding
purposes, in which case the decision in Gioiigddhiir Shikdar w
Ayimuddin Shah Biswda™ would apply, but that they hare since
heen allowed to spend money on the cow-house and conrerfc
it into a dwelling-house; and he considered that uiider such
circumstances it would not be equitable to allow the plaintifi’ to
eject them. But to give the defendants such an equity it was
necessary for them to prove that they built in the hope or
encouragement by tho plaintiff of an extended term or an allow-
ance for expenditure,”» as explained by Lord Kingsdown in
Ramsdcii v. Dt/soii™~K But there is no admission by plaintiff,
nor any evidence whatever, thal such was the case. We may
also remark that here the defendants have been in possession for
forty years, and have probably had the full benefit of their
expenditure.

W e must, therefore, vary the decree of the Court below by
directing that the plaintiff be put into possession of the land
and house, with costs on defendants throughout. The defendants’
cross appeal is dismissed with costs.

Decrce varied.
Cl I. L. R., 8 Oalc,, 9GQ. (2L, R., 1 H. L., at p. 170.

APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Jitstico, Mr, Justioe Birdioood, and
Mr. Justice Telang.

RA'MCHANDRA VA'SUDEVSHET, (Pirainhxiff,) v. BA'BA'Jl KUBA'JI,

(Defendant).*

Stamp Act | 071879, Sch, Il, Art. 13 (b)—Construction— Least fo r pkxyiting
Coanut trees.

A person whose occ.upation is that of a cultivator and takes a lease of land for
planting cocoanut trees is, in respect of that occupation, a “ cultivator.” A lease
given by him is one exempt from stanap duty under article LS {b) of Schedule Il of
the Stamp Act | of 1879 if the annual rent reserved thereby dooa not exceed ono
luuidred rupees.

* Civil Reference, No, 6 of 1890.
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