
1916. fo r  t l ie  ai>j)licant lie r e  lia s , l io w e v e r ,  r e l ie d  n j io n  Ish a r  
i ) « s v .  A s a f  A li  Klian^^^ a n d  Suhhcvrayudu  v .  L a k -  

L a x m a n  s h m M K i m s a m i m f \N\iic\\ n n d o n b t e d ly  s u p p o r t  In s

Guyind c o n te n t io n  t l ia t -t lie  jn d g m e n t -d e b to r  w lio  l ia s  tr a n s lp r -
r e d  i i i s  in te r e s t  in  t lie  p r o p e r ty  to  a  t l i ir d  p e r s o n  a f te r  

t l ie  C ourt sa le  l ia s  n o  r ig l i t  to  m a k e  a n  a p p l ic a t io n  to  

h a v e  t l ie  sa le  se t  a s id e  n n d e r  R u le  89. I  h a v e  c a r e f n l ly  
c o n s id e r e d  t lie se  d e c is io n s .  I  r e g r e t  th a t  I  a m  'm ra b le  
to  fo l lo w  th e m . T h e s e  t w o  d e c is io n s  d o  n o t  s e e m  to  
m e to  b e q u ite  c o n s is te n t  w i t h  e a c h  o th e r  ; a n d  b o th  of 

th e m  ap p ear  to  m e  to  b e  b a s e d  e i th e r  n p o ii  to o  r e s t r ic t 
ed  a v ie w  as to th e  o b je c t  an d  sc o p e  o f t h e  R u le  o r  u p o n  
an  in te r p r e ta t io n  in v o lv in g  t h e  r e a d in g  o f  c e r t a in  w o r d s  

in  th e  R n le  w h ic h  d o  n o t  o c c n r  th e r e in .

I, th e r e fo r e , a g r e e  th a t  t h e  r u le  s h o u ld  b e  d is c h a r g e d  
w it h  c o s ts .

'Rule discharged.
R. R.
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1916. ARJUN KAMJI , MHANKAL ( o k ig in a l  D e f e n d a n t  N o . t ) ,  A p p e l l a n t  

A p r i l  12. BAMABAI kom RAO-il VITllOBA PADWAL a n d  o t h e r s  ( o r ig in a l

P l a ik t ip f  a n d  D eitend ants N o s . 2  to  4 ), R e sp o n d e n t s .*

Indlaji Limitation Act ( I X  oflQ O Sj, sections 3 and 7, Schedule I , A rticle  142—  
.Minr-i— Er./jrcumtatlve— Death u f the minor after m ajority hut pending 
disability— Riyht o f  personal represe?itative to sue— Limitation.

Wliere a iiiiuDr ac(]̂ uired a cause of action to sue for possession of property 
and died witiiiii tliree years after attaining majority, his peraoiial repre
sentative can, altliougii twelve }'ears have expired since the cause of action 
accrued, institute a suit on the same cauise of action at any time wiciiiii the  

tiuee jearfci peiiod which had tih'tiady cnuiincnced in tlie life-time of deceased.

cy (1911) :-]4 All. 186. in (L 913)  £g Mad. 776.

* Second Appeal No. 750 of 1914.
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In such ti snit the deceased must be hichided in the term “ plaintiif”  for. tlie 
purpose of Article 142, for, according to sectiou 8 of the Liniitatiun Act,
“ plaintiff ” include,s any person from nr through whom the plaintiff derives 
hin right to tiue.

S e c o n d  appeal against tlie decision ' of M. .B. Tyabji, 
District Judge, Ratnagiri, re;versing tlie decree j')assed 
by E. F. Rego, Subordinate Judge at Malwan.

Suit to recover possession.

The property in suit originally belonged to the 
defendants who sold it to the jjlaintifli's father-in-law 
Vithoba on the 15th July 1894. Vithoba leased it to 
one Yishnu G-opal under a registered Kabulayat for a 
period of five years. Yithoba had a son Ravji who 
predeceased him in 1892 leaving him , surviving his 
widow (plaintiff), a minor son Shridliar, and a daughter.

In 1896 Yithoba died.
In 1899 the term of lease in favour of Yishnu expired 

and since then the defendants remained adversely in 
possession of the ijroperty.

On the 5th xlugust 1910 Shridliar died after having 
attained majoritj'' on the 2Ist December 1909.

On the 22nd May 1912 the suit was filed by the 
plaintiff as the heiress of Sluidhar to recover possession ■ 
of the iiroperty from the delendaiits,

Tiie defendants contended inUr alia that no consi
deration passed for the sale deed and that tire suit 
w'as barred by limitation.

The Subordinate Judge held that the suit was barred 
by limitation though he found plaintiff’s title to the 
X>roperty established. He, therefore, dismissed the suit.

The District Judge, on appeal, reversed the decree 
holding that the suit, was in time as having been, 
brought within three years from the date Shridhar- 
attained majority,
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The defendant No. 1 appealed to the High Court.

P. B. Shingne and >S. M. Varde for the apperiani 
We coHtend that the claim is barred by time. ,The 
privilege to sue given by section 7 of the Limitation 
Act is personal. The ordinary period of limitation for 
the suit had already expired before the date of the in
stitution of the suit in this case and while the special 
period of three years given by the Limitation Act was 
running the person in whose favour the period ran, died. 
It is not, therefore, open to his personal representative 
to claim the benefit of the privilege. The third clause 
of section 7 of the Limitation ilct impliedly excludes 
the riglit of the personal representative to stand in the 
shoes of the deceased. It has been held that the privilege 
given by the corresponding proAdsion of the earlier 
Acts was personal: see Mahomed Arsad Glioiudhry 
V. Yakoob Ally ; Mudra Kant Surma Sircar v. Nobo 
Kishore Surma Bistvas ; Mahadev v. Bahi.

H, CL Coyajee with A. G. Desaltor respondent No. 1:— 
Th<3 personal representative can maintain the present 
suit : see section 3 of the Limitation Act,' wherein 
“ lilaintiff ” , is said to include any person from or 
through whom the plaintiff derives title. ' Under 
section 7 of the Limitation Act the title to bring the 
suit had not been extinguished because the period for 
instituting the suit had not determined and the, right 
survived to the representative : see also section* 89 of the 
Probate and Administration Act. The correctness of 

, the Calcutta ralings has been doubted by the 'Madras 
High Court: mo. Siihramanya Pandya Chokka Talavar 
V. Siva Siibramanya PiUai.

,B. F. Desai for heir No. 2 of respondent No. 2 and 
for respondent No. 3.

THE m DIAN LAW EEPORTS. [YOL. XL.

«  (1875) 15 Beng. L. R. 357.
(1883) 9 Cal 663.

(1902)26IBom. 730.
(1894) 17 Mad. 316 at p. U2.
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S c o t t , C. J. —The question is whether where a minoi* 
acquired a cause of action to sue for possession of pro- 
perty and died after majority, but before t’he expiry ol 
three years from the date of the cessation of Ms dis
ability of minority, iiis jpersonal representative can, 
although twelve years have expired since the caxise of 
action accrued^ institute a suit on the same cause of 
action at any time within the three years'period which 
had already commenced in the life-time of the deceased. 
In onr opinion the personal representative can maintain 
sucli a suit. In such a suit the deceased must be in
cluded in the term plaintill; for the purpose of Arti
cle 1-12, for, according to section 3 of the Limitation Act 
“ plainti:8; ” includes any perso;n from o;i' tliroiigli whom 
the plaintiff, derives his right to sue.

The title of the qitonda-yyi minor had not been ex~ 
tinguished by twelve years of dispossession because on 
attaining majority he was entitled to a further period of 
three years within which to sue. To use ilie words of 
section 28 “ the period limited :for instituting a suit for 
possession of the proi^erty had not determined.’ ’ .

It is otherwise wliere a minor with the cause of action 
more than twelve years in existence dies pending dis
ability. In such a case no extended term has commenced 
for him ; therefore the cause of action which would 
survive uf> to twelve years from its origin would be, ex
tinguished on expiry of that |)eriod notwithstanding 
that the minor had not been able to judge whetlier or 
not to sue ; for this reason the third clause of section; 7 
provided a fresh term for the representative of a p>ergo%. 
with a cause of action dying under disability.

The express provision for such ii case in the third 
clause of section 7 does not therefore impliedly exciude, 
the right of the personal representative to stand in the 
shoes of the deceased for the purpose of subsisting
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causes of action whicli is expressly recognised'to belong 
to executors and administrators by section 89 of tlie 
Probate and Administration Act of 1881.

Ill Mahomed Ai^sad Choivdhry, y. Takooh Allŷ '̂̂  
M a r k b y  J. observes tliat “ tlie minor......or his repre
sentative in interest after Ms deatb, bas a special period 
allotted to him for bringing the snit. There are no words 
whatsoever in section 7, which would give to any other 
person,-in whatever way he might happen to be connect
ed with the minor, any other period for bringing the 
suit than that specified for ordinary persons.” The 
question was whether the special period was not con
fined to the minor and his representatives a f ter death to 
the exclusion of representatives after transfer if the 
term ‘ representatives ’ conld be appropriately used for 
transferees.

A fall Bencii of the Calcutta High Court came to a 
similar conclusion as regards transferees in Rtidra 
K aufs case though there are dicta of the Chief Justice 
and Mitter J. which would confine the-'rights of repre
sentatives after deatli to the .special case provided for 
by the third clause of section 7. Mr. Justice Wilson who 
was a member of the Full Bencli and of the referring 
Bench gave reasons for doubting the correctness of the 
decisions in both the above Calcutta cases. Their 
correctness has been doubted also by the Madras High 
Court in Suhramanya Pandya Chokka Talavar v. 
Siva Suhramanya Pillai where it is remarked that 
“ Those decisions involve...the apparent anomaly that a 
aninor cannot transfer his title to property though at 
the date of transfer it is a subsisting interest so far 
^s he is concerned,” In this connection also we may 
ieferto section 6 of the Transfer of Property Act which

W (1875) 15 Beng. L.R. 357. ■ 'A' (1883) 9 Cal. f)6;5.
■ (18S4) 17 Mad. 31G at p. 342.
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l^rovides that property of any kind may be transferred
siibjftcfc to certain special exceptions.

Ill Mahadev v. a Bencli of tins Court has in
dicated a i3reference for tlie reasoning of Wilson J. in 
Ills jLidgnients in Riidra K anfs  casâ '̂  and lias expressed 
tlie opinion that Mahomed Arsad Choivdhry v. Yakooh 
Ally decided that section 7 limits to the minor and to 
his I’epreseiitatives after his death the privilege of 
computing the period subject to certain conditions from  
the date tvhen the disability ceases or from the death of 
the minor before he can attain majority.

In this view we concur. We are not here concerned 
with the question decided in Rudn\Kan fs  case with’ 
reference to representatives by transfer. Shridhar, as 
whose heiress the plaintiff claims, died ou the 5th 
August 1910 having attained majority on the 21st 
December 1909—this suit was filed on the 22nd of 
May 1912 and is therefore in time. We affirm, tlie 
decree and dismiss the appeal with costs of 1st res
pondent payable by the appellant.

Decree confirmed.
J. G. E.

M (1902) 26 Bom. 730. (2) (1883) 9 Cd. 663.
(3-) (1875) 15 Beng. L. E. 357.
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