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Rule 0 of tlie Code. Under tliat Rule, tlierefore, we refer 
to the Court of first instance the dispute as to the 
amount or value of the property which must be involv
ed directly or indirectly by the decree or final order in 
this appeal. It is conceded that the Siitarel property is 
no part of the j)roperty in suit which is concerned only 
with the property at Derol. The Court of first in
stance will take evidence and report on the question 
referred to it.

Shah, J . !—I entirely agree.

Order accordingly. 
E . E ,
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Before Sir Basil Scoit, Kt, Chief Justice and Mr. Justice Heaton.

CHHITA BHULA ( o r i g i n a l  D e f e n d a n t  . JSTo. 3\ A p p e l l a k t  v . BAI 
JAMNI, DAUGHTER OF BHIMA BHULA ( o b i g i n a l  P l a i n t i f f ) ,  E e s -

PONDEST.-'

Dekkhan AgTicidtiirists' Relief Act (X V II  o f  1879)— Redemption suit— 
Tagavi advance ly  Gfovemment, nature of-—Auction sale fo r  non-payment of 
the advance— Benami jii^rehase hy the mortgagee— Advantage gained in 
derogation of the rights o f the mortgagor— B urclasc enures fo r  the leneft 
of the mortgagor— Indian 1 rusts Aci { I I  of section 90-~Transfer
of Property Ac.t { I V  o f 1882), section 78, clause (c)— Land Revenue 
Code {Bom. Act V o f 1879) sections SS, 1S3— Land Improvenient Loam 
A ct {X IX  of 1SS3), section 7: .

One B passed a San mortgage nf the properties in suit in favour o f  

N on the 20th September 1894. A fter, B’s death his %viclow K, for herself 
and ou Viehalf of her Tuinor daughter, the pbintiff, executed a fresh possesf?ory 
uiort^̂ 'age iu favour o f defendant N’o. 1. iu 1903 and put him iu possession.

the date of this mortgage K had obtained u tagavi advance from 
Goverrinieat on Survey. No. 311 which was included in the mortgage. In 
1905 Survey No. 311 w-as sold by public auction for the arrears of
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and was purclia.sed by defendant No, 1 tbrougli his gumasta defendant No. 2. 
On tbe 4th Augud 1909 defendant No. 1 assigned his ].nortgag'e rights to 
defendant No. 3 and on t!ie same day defendant No. 2 sold Survey No. 311 
to defendant No. 3. In 1912 the plaintiff sued to redeem the survey number 
along with the otlier mortgaged property under the provisions o f the 
Dekkhan Agriculturists’ Eelief Act, 1879. The defendant No. 3 contended 
that since the sale the plaintiff had no right left in Survey No. 811 and was 
liot entitled to redeem it. On these pleadings the question arose for considera
tion wlietlier the faf/aei dues were a chargc of public nature which the 
mortgagee wa.s lioiind to pay and whether the sale having taken place the 
provisions of section 5fi of the Land Revenue Code would apply so as to 
leave no room for the application of wection 90 of the Indian Trusts Act 
with n'ference t(i the conduct of the mortgager.

Jlehl, that the /a(/a/yf advance was a charge of a pubhc nature within the 
uieauing of clause (r  ̂of section 70 o f the Transfer of Property Act, 1882. 
It was a Government demand accruing due in respect o f the land while it 
was in possession of the mortgagee.

'4
Held also, that the sale liaAung taken place owing to tbe default of the 

mortgagee, section 90 of the Indian Trusts Act applied.

Held, further, that section 56 of the Land Eevenue Code .did not apply 
as it was held as a fact that there had been no forfeiture such as would be 
a necessary condition precedent under .section 153 of the Land Eevenue Code 
to the application of the provisions of section 56 for the pm'poses of 
recovering dues as arrears of land revenue.

S e c o n d  appeal against the decision of P. T. Taleyar- 
Khan, District Jndge of Broach amending the decree 
passed hy B. H. Desai, Subordinate Judge at Anklesh- 
war.

Suit for redemption.

The properties in suit were originally mortgaged in 
San by one Bhima (plaintiffs fatlier), to defendant No. I’s 
grandfather Narotuin on the 20th September 1891,

After Bilim a’H death his widow, Kohili, for herself 
and on behalf of her minor daughter, the plaintifl', 
executed a fresh possessory mortgage in favour of 
defendant No. 1 in 1903, and put him in possession. 
Before the date of this mortgage Kohili had obtained
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a tagavi advance from Government on Survey Ko. 311 
wliicli was included in the mortgage.

I n  1905 the Survey No. 311 was sold by public 
auction for the arrears of the tagavi amounting to 
Rs. 26-10-0, and was purchased by defendant No. 1 
through his guniasta defendant No. 2 for' Rs. 27-10-9.

On the 4th August 1909, defendant No. 1 assigned 
his mortgage rights to defendant No. 3 and on the 
same day defendant No. 2 also sold ' Survey No. 311 
to defendant No. 3.

In 1912 the plaintill brgught a suit to redeem and 
to recover possession of the plaint properties under the 
provisions of the Deklchan Agriculturists’ Relief Act, 
1879.

The defendant No. 3, who was the plaintiffs paternal 
uncle and also the mortgagee’s tenant of the mortgaged 
property, contended inter alia that since the. auction 
sale the -plaintiff had no right left in Survey No. 311 
and was not entitled to redeem i t ; that the claim in 
regard to the land was barred by limitation.

The defendants Nos. 1 and 2 did not appear at the 
trial.

The Subordinate Judge held that the purchase by 
the mortgagee had enured for the plaintiff’s benefit; 
that defendant No. 3 was not a bona fide purchaser 
without notice and was in the same position as thfe 
mortgagee ; that the claim in regard to the Survey 
No. 311 was not time-barred as contended. A decree 
was, therefore, passed allowing the plaintiff redemption 
otall the properties including Survey No, 311.

The District Judge, in appeal, confirmed the decree 
on the following grounds ;—

“ All tliese facts taken together warrant the conclusion tliat in allowing th,ft 
land to be sold for the tagavi dues and buying it himgeif through defendant 

No. 2, the first defendpt had availed hin^self o f his |>9|iti,on fts ra9 rtga|;ee
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to gain an imfair advantage in derogation of the rights of the plaintiff 
who was then a minor. That bemg so, section 90 of the Indian Trusts Act 
applies and the purchase must be held to have enured for the benefit of the 
plaintilf, subject to repayment by her of the money expended by defendant 
No. 1 in purchasing the property. It .is, however, contended that section 56 
of the Land Eevenue Code precludes the application of section 90 of the Indian 
Trusts Act to the facts of the presgent caae. Section ,56 of the Land 
Beyenne Code is construed by the appellant’s pleader to mean that where 
land is forfeited for an-ears of land revenue (or iag'ai’O  and then disposed 
of by sale, no person cau claim auy equity against the purchaser unless the 
Collector otherwise directs. Iu the Urst place, however, there ia nothing on the 
record to show the sale ill the present case was preceded by forfeiture. On 
the contrary, it appears from the sale certificate, Exhibit 14, that the land 
wma sold as the property of the defaulter, Kohili, and not as G-overnment 
land. It is, however, urged that the sale must have been preceded by for
feiture as sections 150, 153 and 155 of the Code, show that the land in 
respect of which arrears of revenue are due cannot be sold without for
feiture in the first instance, though other land of the defaulters cannot be 
sold \vithout such preliminary ; and nnder section 7 (c) of the Land Improve
ment Loans Act (XIX of 1883), a loan granted under the Act is recoverable 
‘out of the land for the benefit of which the loan has been granted— as if 
they were arrears of land revenue due in respect o f that land.’ It may, 
however, be that the expression ‘ ont of the land ’ was understood to mean 
that arrears of taqmi could, unlike arrears o f land revenue, be recovered by 
sale o f the land in respect of which they were due without the preliminary 
process of forfeiture. Having regard to the wording of the sale certificate 
and the absence of any evidence that the sale was. preceded by forfeiture, 
I must take it that the land was, in fact, sold without an}  ̂such preliminary. 
But even if it was otherwise it could, in my opinion, make no difference in 
the application of section 90 of the Trusts Act to the facts of this case. For 
all that section 58 of the Laud Revenue Code lays down is that the land 
‘when disposed of by sale or otherwise ‘ shall, unless the Collector otherwise 
dhects, be deemed to be freed from all tenures, rights, incumbrances and 
equities theretofore created in favour of any pei'son other than GoverutTaent 
in respect of the land.’ This evidently refers to tenures, rights, incumbrances 
and equities created by the owner of the land in fav’ our of third persons 
paeevious to the disposal of the land by the Collector. It is these, and these 
only; which cease to subsist on the land being sold or otherwise disposed oi’. 
The equity, however, which the plaintiff claims in this case, had arisen in 
favour of the owner of the laud, aud it had arisen onthe laud being purchased 
by defendant No. 1 at the auction sale and did not subsist before. The 
equity that had arisen was that the purchase had enured for the benefit of 
tlie plaintiff, ©r to use the ¥̂ords of aectiaa 90 of the Indian Trusts Act, the



plaintiff was entitled to the benefit of the advantage which defendant No. 1 ' 1916.
had gained in derogation of her rights by availing himself of his position as C h h i t a  '
mortgagee. It may further b e  noted that the pro\"iso to section 7 of the B h t j l a

Land Improvement Loans Act supersedes the provisions o f section 56' of the 
Land Revenue Code iu the case of sale o f land for the realization of arrears 
of tagavi.

Tlie defendant No. 3 appealed to the High Court.

T. JR. Desai, for the ̂ appellant:—The following ques
tions arise on the facts : (1) AVhetlier farjcwi adTances 
granted to the mortgagor hy the G-overmnent are 
clsarges of a public nature which the .mortgagee, is 
bound to pay under section 76 of the Transfer ol Pro
perty Act, 1882 ; (2) what is the effect of sale of equity 
of,redemption of the mortgagor for default in payment 
of fagavi advances under section 56 of the Land 
Revenue Code, 187 .̂

As to the first point we submit that the tagavi 
advances are neither arrears of rent nor are charges of a 
public nature within the meaning of section 76, 
clause (c) of the Transfer of Property Act, 1882. They 
are not arrears of land revenue and though they may be 
recovered as such, that does not make them ■ “ public 
charges:” see section 5, Agricultural Loans Act 
(XII of 1884), and section 7, Land Improvement Loans 
Act (XIX of 1883). The tagavi was an advance to the 
mortgagor and if there was default in payment on his 
part there was no liability on the mortgagee to pay.
If so, the mere fact that the mortgagee’s man purchased 
at the revenue auction sale could not bring the case 
within section 90 of the Indian Trusts Act (II of 1882)*
The mortgagee could not be said to have , availed him  ̂
self of his position as such, as contemplated by that 
section. There was no gain in dei’ogation of mortga
gor’s rights when the mortgagor deliberately commit
ted default.
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1916. Secondly, in any case, section 56 of tlie Land Revenue 
code, Lsro, Imrs any right whatever of the mortgagor.

B ht-l a  There was a forfeiture for default followed hy sale,.
B a i As held in Vedu Shivlal v. Kalu Ukhardu ’ the

property isold goes to the piircliaBer free of all 
incumbrances.

B. F. Dasfu.r, for the revspondentDefendant was 
uncle of the mino]’. He laiew all the facts. He was 
thus in the position of a trustee and not a mere out
sider. Besides the mortgage deed should be read in a
broad comprehensive sense. The term ‘‘ Government 
dues ” in that deed would include tagavi advances ; so 
there was a covenant to pay and section 90 of the 
Indian Trusts Act would apply. In that case it would 
be 1 finding of fact, for, the lower Courts held that 
defendant No. 1 took advantage of his position and 
sought to make profit by benami purchase in the uanie of 
his clerk. The defendant No. 3 stands in the shoes of 
his alleged vendors and cannot resist the redemption 
suit as to Survey No. 311.

We further submit that section 56 of the Land 
Revenue Code cannot apply. It cannot over-rule 
section 90 of the Indian Trusts Act. The circumstances 
in Vedw Shivlal v. Kalu Ukhardu were different.

SCOTT, 0. J . F r o m the year i m  to 1903 the 1st 
defendant was a San mortgagee of certain lands mort
gaged to him by the plaintiff’s father. In 1900, the 
mortgagor died, and in the following year his widow 
Kohili for the benefit of those interested in the property 
took an advance by way of tagavi from the Mamlatdar, 
and gave a charge upon one of the survey numbers, 
namely 311, as collateral security for payment of the 
loan. In June 1903, acting on behalf of herself and the 
plaintiff, her minor daughter, she executed a mortgage-
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deed witli possession in favour of tlie 1st defendant, 
and put Mm in possession of all the property previous
ly charged under the Sun mortgage including the 
Survey No. 311. The plaintill: has brought this suit 
in 1912 to redeem, she being entitled to the benefit of 
the Dekkhan Agriculturists’ Relief Act.

The only question in the ajjpeal is with reference to 
Survey No. 311. That survey number was sold in or 
about 1906 to satisfy the claim of Government in respect

■ of the tagavi advance, and it was purchased ostensibly 
by the 2nd defendant who was the gumasta of the 
1st defendant, mortgagee. From him it was subse
quently purchased by the 3rd defendant who is the uncle 
of the plaintiff and who had for many years been culti
vating the’ land as tenant under the mortgagee, and 
prior to the mortgage under the mortgagor. The 
3rd defendant claims to be entitled to hold Survey 
No. 311 free from any liability to be redeemed by the 
mortgagor. Upon the findings of the lower Court he 
must be held to have had notice of everything that 
occurred in connection with the property, and cannot 
claim the position of a bona fide purchaser without 
notice of Survey No. 311, if there were in fact any 
claims enforceable against the vendor with reference to 
that plot. It must also be taken on the findings of fact 
of the lower Courts that the 2nd defendant, jjurchaser, 
was a beiuimidar for the 1st defendant, mortgagee.

It is contended on behalf of the plaintiff that the mort
gagee has in effecting the purchase availed himself of h is  
X^osition as mortgagee to gain an advantage in deroga
tion of the rights of the mortgagor. If the sale took place- > 
at the instance of the Mamlatdar in consequence of 
some wilful default on the part of the mortgagee, it may 
fairly be said that in acquiring the property th!r6€ îi 
his henamidar at such gale he‘ has avMlM Himself 
of h.m position • is  iB
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1916. the kind sî oken of in section 90 of the Trusts Act.
Craî A ’ 'The qnestion therefore is whether the sale took place
B e u l a  owing to his default. Section 76 of the Transfer of

B a i  !tamni. Property Act lays down that “ when, during the conti
nuance of the mortgage, the mortgagee, takes possession 
of the mortgaged property, he must, in the absence of 
a contract to the contrary, out of the income of the 
property, pay tlie Government revenue, and all other 
charges of a public nature accruing due in respect 
thereof during such possession.” So far from there 
being no contract to the contrary in the mortgage deed, 
the mortgagee agrees henceforth to pay all Sarkari 
claims in relation to the property. The expression 
Avhich we have tmislated “ claims ” is an expression 
which is not usual to describe merely Government 
revenue. The point has been dealt with by the learned 
District Judge as follows :— Are tagavi dues ‘ a 
charge of a public nature ’ within the meaning of 
clause 76 (t). I think they are. I think that the 
clause should be liberally construed, as it has for its 
object the protection of the land from forfeiture or sale 
for default in payment of Government demand accruing 
due in respect of the land while it is in the possession 
of the mortgagee.” It is clear, therefore, that he had 
in his mind the question whether this was a Govern
ment demand accruing due in respect of the land while 
it was in the possession of the mortgagee, and he comes 
to the conclusion that it,was. It is argued that as the 
tagavi advance preceded the mortgage with possession, 
it would not be' a Government demand accruing due in 
respect of the land while in the possession of the mort
gagee. 'That is a question which might have been 
settled by evidence, if it had been put in issue in the 
lower Court *. the learned Judge feels no doubt as to 
what the answer should be, and we are not prepared in 
Second Appeal to entertain any doubt as to the correct
ness ot his finding. That being so, section 90 of the-



VOL. XL]. BOMBAY SERIES. m
Trusts Act would apply, because tlie sale has taken 
place owing to the default of the mortgagee. Bat it 
was said that once the sale takes place the provisions of 
section 56 of the Land Revenue Code would apply, and, 
if so, there would be no room for the application of 
Bection 90 with reference to the conduct of the mort
gagee, as such, because ex-hypothesi the operation of 
section 56 of the Land Revenue Code would have 
extinguished all rights of the mortgagee. We are of 
opinion that section 56 of the Land Revenue Code does 
not apply, as it has been held as a fact that there has 
been no forfeiture such as would be a necessary condi
tion precedent under section 153 of the Land Revenue 
Code to the api>lication of the provisions of section 56 
for the xnirpose of recoÂ ering dues as arrears of land 
revenue. The argument also appears to us to be slight
ly circuitous, because ex-hypothesi it is by reason of 
his default as mortgagee, and by his improperly avail
ing himself of his position as mortgagee- that the sale 
has taken place. How then can it be said that he is to 
obtain immunity from his breach of trust by reason of 
the extinction of his position as mortgagee through his 
fraudulent action as mortgagee ? This it appears to us 
is also the answer to a point which we do not think 
was appreciated by the learned District Judge, a point 
of the same nature as that argued under section 56 of 
the Land Revenue Code, and based upon the words of 
the proviso to section 7 of the Land Improvement 
Loans Act, which by implication would put an end, 
upon the sale by the Collector for recovery of a G-overn
ment loan, to the interest of the borrower and of the 
mortgagee of that interest. For these reasons we think 
that the decree of the lower appellate Court was right 
aud should be affirmed with costs.

Decree confirmed^
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