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Before Sir Basil Scott, Kt., Chief Justice and Mr. Justice Shah.

RAMCHANDRA NARAYAN JOSHI aAnp oTHERS (ORIGINAL DEFENDANTS
Nos. 1 1o 4), ArpErnanTts v. SHRIPATRAO 31y TUKOJIRAO DESHMUKH
AND OTHERS ORIGINAL PLAINTIFFS aND DEFENDANT No. 5), RESPoNDENTS.? .

Civil Procedure Code (Act XIV of 1882), sections 366 and 371—Abatement
of suit—HMortgage—Joint Hindu family— Redemption suit by the mortgagor
in his personal right—Second suit to redeem by co-parceners not barred by
abatement.

Oue V, a member of an undivided Hindu family, instituted in the year 1881
a suit for redemption against the mortgages, but pending the suit he died on
the Oth July 1883. Ou the 15th October 1883, the Court directed that the
suit should abate. Subsequently in the year 1912, T, V’s son, and 3 grand-
sons filed a second snit for redemption of the same property alleging that the
property being ancestral they had interest in it by birth. Tt was also alleged
that an adult brother of V was interested as a co-parcener in the same property.
The trial Court dismissed the suit on the strength of the order of abatement
passed on the 15th October 1883. On appeal, the District Court, reversed the
decree and remanded the suit for disposal.

On appeal to the High Court,

Held, that there being no indication that V's suil was brought in a represent-
ative capacity, it would certainly be defective as a redemption suit according
to all canons of procedure and if the suit was defective V's personal right to
gue did not emhbrace the rights of his co-parceners and none of them would
be concluded by the application of section 371 of the Civil Procodure Code
(Act XIV of 1882).

Held, also, that apart from the question raised upon section 371 there was
sufficient authority for the conclusion that since the introduction of the Code
of 1877 no legal proceeding by V short of actual redemption would deprive
his co-parceners of their right to redeem against the mortgagee. ‘

Per CuriaM :—The right of a mortgagee to enforce his security by sale
in a suit against the -person who executes with authorily, express or implied,
a mortgage of family property, without joining the co-parceners interested
results from the authorised mortgage which carries with it the all embracing
remedy. It does not follow that the defeat of one co-owner who desires to
redeem will bar the exercise of the same right by another: hence arises the
necessity for joining all parties interested in one suit.

# Appeal from Order No. 50 of 1914,
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APPEAYL against the omder passed by Dr. F. X. De-
Souza, District Judge, Sholapar, reversing the decree
passed by G. G. Nargaad, Sabordinate Judge of Bawsi.

Suit to redeam and recover possession.

One Vyankatrao Dashmukh mortgaged on the 21st
March 1861 two lands, survey Nos. 1 and 167 in favour
of two mortgagees, viz., (1) one Ramchandra Joshi, the
father of defendants Nos. 1 to 4 and (2) one Bojraj.

In the year 1871 the rights of Bojraj under the

mortgage were purchased by Ramchandra who thus

became the sole beneficiary under the mortoaoe,
oD

In 1881 Vyankatrao instituted a suit No. 399 of 1881
against Ramchandra to redeem the mortgage of 1861,
After the issues were settled in that suit, Vyvankatrao
died on the 9th July 1883 and as his heirs wers not
brought on the record the Court passed an ovder on the
15th October 1883 directing that the suit should abate.

Subsequently in the year 1912 atmther suit for
redemption of the said mortgage was~fited by Tukoji-
rao, Vyankatrao’s son, and thres grandsons on the
ground that (1) the lands mortgaged were Vyankatrao’s
ancestral lands in which the plaintiffs had an interest
by birth; (2) that their suit was instituted in their own
right and not as legal representative of Vyankatrao;
(3) that in any event the order of abatemsnt could not
bind the plaintiffs because the suit was brought by
Vyankatrao in his own name without adding as parties,
the co-parceners of the undivided Hindu family.

The defendants contended infer alic that the plaint-
iffs not having taken steps to have their names brought
on record since suif No. 399 of 1831 abated on Vyankat-

rao’s death, the szcond suit for redsmption was not’

maintainable,

The Subordinate Judge found that Vyzmkatrao’s' suib
was brought in a representative capacity and the order
B17i—4
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passaid therein was binding on the plaintiffs. e, there-
fore, passal a preliminary decree 1101'ling' that the
plaintiifs’ suit was barred nndse Or dar XXI1I, Rale 9 of
the Civil Procedure Code, 1908.

On appeal, the District Judge, reversed the decree and
remanded the suit for disposal on the merits on the
following grounds :—

“ As pointed out in the case of Nurayaen v. Pandurang, 1. L. R. 5 Bom. 685,
and dnusayabai v. Sulkaram, I. L. I, 7 Boin. 464, vnder the law in force
before the year 1877 the manager of an undivided Iindu famly represeuted
ilie common interests of the family with regard to litigation as well as other
transactionss  And the presumption was that a manager was acting for the
family unless it was made out that he acted and professed to act for himself
alone. It is true that doubts were expressed by Sargent C. J. in ladmakar
v. Uahadeo Krishua, 1. L. R. 10 Bom. page 21, as to the soundness of the
rule so widely stated. Be this as it may, the consensus of authority pointg
to the conclusion that the rule has no longer any force after the enactment
of section 50 of Act X of 1877. 1, therefore, hold that the present plaintiff
not having been a party either actually or constructively to the suit No. 399
of 1831 is not bound by thé order vf abatement passed iu that suit and that
he is uot, therefore, barred fromn instituting the present suit by order 22 rue 9
of the Cude of Civil Procedure, Act V of 1908.”

The defendants appealed against the order of remand.

Camplell with K. N, Koyajee, Tor the appelant—
The present suit is barred under sections 366 and 371
of the Civil Procedure Code of 1882, Vyankatrao has
been found to have been manager of the family and so
his sult in 1881 was of o representative character. No
fresh suit can, therefore, be instituted : Vithw Dhondi
v. BabayiV ; Tatyarao v. Puttappa® ; Kishen Parshad
v. Har Narain Singh® ; Sheo Shankar Ram v. Jaddo
Kunwar® ; Hori Lal v. Munman Kunwar® ; Madan

~Lal v. I.ushcm Sin Jh(ﬁl Debt Singh v. Jia Ram®

M (1908) 32 Bom. 375. @ (1914) L. B. 41 1. A. 2186,
@ (1910) 12 Bom. L. R. 940, ®) (1912) 34 AlL 549.
@ (1911) L. R. 38 1. A, 45. - € (1912) 34 ALl 572.

) (1902) 25 AN 214
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Balhwant Stughov, Aman Singl.@ 5 Jaddo Kunwar v.
Sheo Shanfear Rand® 5 and Shells Thrabine Tharaga
v. Rama Aiyar®. The vespondent’s only remedy was
to have brought himself on the record of the previcus
gait in 1833 on the death of his father or to Lave got
the order of abatement set aside,

Coyajee with N. V. Gokhale, for the respondents,
not called upon.,

ScorT, C. J~The facts found by the District Judge
are that one Vyankatrao Deshmukh mortgaged on the
21st March 1861 the lands in suit in favour of two
mortgagees, and subsequently the interest of the 2nd
mortgagee became vested in the 1st mortgagee. In 1881
Vyankatrao instituted a sait No. 399 of 1881 against the
mortgagee for redemption, but after issues were settled
in that suit he died, the date of his death being 9th
July 1883. On the 15th October 1883, the Court directed
that the suit should abate. This snit was filed in 1912
by Tukojirao, Vyankatrao’s son, and three grandsons
for redemption upon the ground that the land mortga-
ged was ancestral property in which the plaintiffs,
Vyankatrao's sons, had an interest with him at birth.
It was also alleged that an adult brother of Vyankatrao
was interested as a co-parcener in the same property.
In the trial Court the suit was dismissed on the strength
of the order of abatement passed on the 15th October 1883.

An appeal was preferred to the District Court which
reversed the order and remanded the suit for disposal.
From that decrec this appeal is now preferred. It is

contended that by reason of section 366 of the Code

of 1882. the redemption suit is not maintainable by the
present plaintiffs. That scction must be read with

section 363 which provides that “In case of the death

of a sole plaintifl or sole surviving plaintiff, the legal

@ (1910) 33 AlL 7. @ (1910) 33 AlL 71
@ (1911) 35 Mad. 635.
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representative of the deceased may where the right to
sae survives, apply to the Coumrt to have his name
entered on the record in place of the deceased plaintiff,
and the Court shall therveupon enter his name and
proceed with the suit;” and section 366 provided that
“1f within the time limited by law no such application
be made to the Court by any person claiming to be the
legal representutive of the deceased plaintiff, the
Court may pass an order that the suit shall abate.”
Section 371 provided that “ When a suit abates or is
dismissed under this Chapter [ XXT], no fresh suit shall
be brought on the same cause of action.” Now the time
limited by law for an application under section 365 was
in 1883 two months. The order for abatement, therefors,
was not without jurisdiction, ' '

The contention for the appellants in this appeal is.
that as Vyankatrao filed the redemption suit, he
represented all persons interested in the mortgaged
property, and after his suit came to an end, no further
suit can be instituted by any one else. In support of
that contention reference was made, particularly to the
judgment of the Privy Council in Kishen Parshad v.
Far Narain Singli®, and a Full Bench decision of the
Allahabad High Couwrt in Hori Lal v. Munman
Kunwar®, With regard to the Privy Council case,
we are of opinion that all that was decided was,
as stated by Mr. Jusiice Chamier in his judg-
ment in Hori Lal v. Muwman Kunwar®, that
managing members of a joint family entrusted with the
management of a business are competentto enforceatlaw
the ordinary business contracts which they are entitled
to malke or discharge in their names. We cannot regard
it as an authority with regard to 1'edempt10n suits.

The contemporaneous decision of the same Bench
Madan Lal v. Kishan Singl®, indicates that if -

® (1911) L. R. 38 1. A. 45. % (1912) 84 All 549.
@ (1912) 84 AL 572,
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manager sties on a mortgage on behalf of all his eo- . 1915,
parceners he should at least purport to ste in 2  Rancaavora
representative capacity as was suggested by West J. in Naravay
Gan Savant Bal Savant v. Narayan Dhond Sacant®, Sﬂm;;m A0,
There is no indication here that Vyankatrao’s snit was

brought in a representative capacity. If not it ~would

certainly be defective as a redemption suit according to

all canons of procedure, e. g., Ch. III and V of the Code

of 1882, Gan Savant Bal Savant v. Narayan Dhond
Savani®, Padmalkar Vinayal: Joshi v. Mahadev

Krishna Joshi® and Bolton v. Salinon®. If the suit

was defective Vyankatrao’s personal right to sue did not

embrace the rights of his co-parceners and none of them

can be concluded by the application of section 371. In

coming to this conclusion wehave not overlooked illus-

tration (cl) to section 361 of the Code 01882 which treated

the father’s rvight to sue his co-parcener for partition as
including the right of suit of his own sons. Whether

that illustration was consistent with the principles of

Hindu Law or not we need not here inquire, for
Vyankatrao at the time of his death had a brother who

was also interested in the equity of redemption. Apart

from the question raised upon section 371, we think

that the two Bombay cases above cited ave sulficient
authority for the conclusion that since the introdnction

of the Code of 1877 no legal proceeding by Vyankatrao

alone short of actual redemption would deprive his
co-parceners of their right to redeem against the
mortgages. The right of a mortgagee to enforce his

security by sale in a suit against the person who

executes with anthority, express or implied, a mortgage

of family property, without joining the co-pavceners.
interested results from the authorized mortgage which

carries with -it the all embracing remedy: sce the.

M (1883) 7 Bom. 467. ‘ @ (1885) 10 Bom, 21.
© (9 [1891] 2 Ch. 48 at p. 52.
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opinion of Pontifex J. quoled by the Judicial Commit-.
tee in Douivd Loam v, Blely Chand®, 1t does not
follow that the deleab of one co-owner who desires to
redeem witl bar the exercise of the same righs by
another : bhence avises the necessity for joining ull
parties interested in one suit.

It must not be taken from the above remarks that
we assent to the view that the provision of the Code
which vefers to representative suits can properly be
applied to suits on behalf of a Hindu family by its
manager.

We affirm the decree and dismiss the appeal with
costs.

Decree confirmed.
J. G. R.

APPELLATE CIVIL.

Before Mr. Justice Batchelor and Mr. Justice MTuyward.

Tue ASSISTANT COLLECTOR or KAIRA (omiGiNaL  OprroNext),
ArreLeavt v, VITHALDAS VALLAVADAS axp oTHERS (ORXGI\AL
Cramvaxts), Respoxpents.”

Land dequisition Aet (Iof 1891), section 82—DBhagduri anl Narvadari

“Act (Bom. Act V of 1882), szctinn 3T —Unrccognised sub-division of a
varva holding-~Compulsory 7/ acquesmon

tr (1887 L R. 141 A 187 at p. 106.
¢ First’Appea]s Nos. 182, 183, 184 and 185 of 1912.

T The material portion of section 3 of the Bhagdari and Narvadarl Act
(Bom. Act V of 1862) runns as follows :—

It shall not he Tawful to ‘alienate, assign, mortgage or otherwisc charge or
incmnber any portion of any bhiag or share inany ULbagdari or narvadari
villaze other than a recognized sub-division of such bhag or shave, or to alicnate,
assign, mortgage or otherwise charge or incumber any honiestead, building
site (gabhau) or premises appurtenaut or appendant to any such Lhag or sharo
or recognised sub-division, appurtenant or appemdant thereto, apart or separately
frow any such bhag or share, or recog uued sub division thoreof,



