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CEIMINAL APPELLATE.

Before Mr. Justice Batchelor and Mr. Justice Hayioard.

1915. EMPEIiOR w. FAKIRA APPAYA.'^

Septem- Practioe— Charge to Jury— Misdirection— Omission to direct Jury on points
telling in accused's favour—High Court— Interference— Statement made hy
accused before Committing Magistrate— Admissibility— Criminal Procedure.
Codp. ( Ac t  V of 189S j ,  section 387— Indian Evidence Act (  I  o f 1-S72 J,
.■section 24— Perso)i in authority— Police Patil arresting the accused.

Tim High Court will iuterfei’u in thosij e;i,seH wliere it. is made to appear 
that the Sessions Judge lias prejuchced the accused by omitting from his charge 
to the Jury points of: capital iniportaucu tehing iu accused’s favour.

The phrase “ a person in authority ” in section 24 o f the Indian Evidence 
Act would include the Police Patil who arrests one of tho persons accused of 
the offence.

Qnoire.— Whether the statement made by an accused before the Commit­
ting Magistrate is governed by section 287 of the Crhninal Procedure Code or 
by section 24 o f the Indian Evidence Act ?

Th is  was an appeal from conviction and sentence 
passed by A. Montgomerie, Additional Sessions Jndge 
of Belgamn.

Tlie facts were tliat the accused was tried for having 
caused the death of o.n.e Yamnaya on tlie 5th February 
1915. The deceased had a mistress named Ningawa 
(accused No. 1). She was arrested on the 12th, when 
she confessed that she had decoyed the deceased on the 
night in qnestion to her house, where he was belaboured 
and killed by accused Nos. 3 and 4. Before the Com­
mitting Magistrate, the accused No. 2 made a statement 
admitting the part he had taken in beating the deceased.

When the accused were tried before the Court of 
Session, accused No. 2 retracted the statement that he

* Original Appeal No. 295 of 1915.



liad made oa the ground that it Avas made through in- i9ia. 
ducement offered by one x4.nnappa, the Police Patil.
In the Police inquiry into the case Annappa had taken 
a part, by arresting accused No. 4. A i t a t a .

The learned Sessions Judge allowed the statement 
made by accused No. 2 before the Oonimitting Magistrate 
to go into evidence and summed up to the Jury the 
case against the accused No. 2 thus ;—

Siiuilarly, \\nth regard to the statement made by auensed No. 2 ' before tlie 
Magistrate lie has told you that he was induced to make that statement by 
some obNcare representation made to him by one Anjiappa Gauda Patil. Even 
if that be true, it would not invalidate tlxat confession, because, I do not 
tliink that Annappa Gauda Patil, can ]:>e considered as in any way a person 
ha\"ing autliority within the meaning of section 24 of the Indian Evidence 
Act. It is not suggested that this coufes.sion wa.s made at the instance of any 
police official iu charge o f the ease. It in not clear wliat inducement was 
offered to the accused to make a statement, which, aucording to himself, he 
knew at the time to be false. You are asked to believe tliat to oblige a person 
who apparently was uot on particularly intimate terms with him— in fact he 
was not on intimate terms at all with him— the accu.sed vohmtarily, after 
having been in magisterial custody for some time falsely accused himself o f . 
having committed a murder in the hopes of getting a pardon. Now, if iie 
had not committed the murder, do ĵ ou think it likely that he would involve 
himself in so serious a charge as murder '? So there seems no reason in tfie 
woiid why at the bare request of a stranger he should falsely accuse himself 
o f a crime for which he ran a risk of being hanged.

With regard to accused No. 2, the principal evidence agains t̂ him consists 
of his own confession before the Committing Magistrate. I have abeady di.s- 
cuHsed with you the cireum^stauces under which he is alleged to have been 
induced to make that confession. Before the Couuiiittiug Magistrate he 
admits that he pointed out to the police a spot in the field o f Hutch Balia.
That part of his statement is corroborated by the police. I  see no reason to 
doubt the testimony o f the police officer as to the circumstances under which 
he went to Hutcli Balia’s field to make examination. Accordiug to the police 
oiiicer aud according to the Panehnama, he took witli him the accused who 
pointed a spot in the lield where some rubbish consisting mostly of jowari 
stalks was lying, and in that place were found two small patclies of earth 
{ one says ii was the size of a }!idm, and the other of two palms) wliich 
appareiitl}' liad been soaked and from whicli according to the police officer 
emitted "the smell of a dead body.’’ Unfortunately, that earth was not
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1915. forwarded for examination, uo doubt owing to lack of technical knowledge on
the part of the pohce officer. The fact remains, however, that accused No. 2
took  the p o h c e  to  th is  s p o t  and p o in te d  o u t  a p la ce  w lie re  th e  eartli was

F a k i e a  smcUing of some decaying organic matter.
A p p a y a .

Now, you will notice that there is a difference between that statement aud 
the confession of Ningawa. Ningawa does not mention the part played by 
accused No. 2 and his brother ; she does not mention their names in her con­
fession, buthke accused No. 2 .she attributes the principal part of the assault
onYemnaya to Appya and Ningwa. It may be of course tliat Ningawa was 
trying to shelter her own relatives  ̂ it may be that the part played by them 
was of less importance ; that is for you to decide. As, I said to you, accused 
No. 2’s cctnfession is in a way, coi'i’oboratcd by the fact that scratches were 
actually found on his face when he was arrested. Tho only other evidence 
against him is that of Maliomed and says that he met all tliese accused on the 
night on which Yemuaya disappeared. He says that he saw accused Nos. 2 
to 5, and Ningwa coming together ; he asked where they were going ; Yella 
and Faldra ( accused Nos. 3 and 2 ) said that they were going to Ningawa’s 
house.

I f  yoti believe the confession of accused No. 2, you must convict him of 
murder.

The Jury returned a verdict of guilty against the 
.accused and the Judge accepted the verdict and sen­
tenced him to transportation for life.

The accused appealed to the High Court.

Nil'hanth Atmaram, for the a p p e lla n tT h e  state­
ment made by the accused was in the nature of a con­
fession, and having been induced by Annappa was 
inadmissible in evidence under section 24 of the Indian 
Evidence Act. Annappa was a jierson in authority : 
see Reg. V Navroji Dadabhai Empress v. Rama 
Birapa,̂ '̂̂  and The Queen v. Mussumat Luchoo.^^

Besides the charge to the Jury is defective inas­
much as it fails to draw the attention of the Jury to 
points that tell in favour of the accused, e.g., the long 
time that elapsed between the arrest of the accused and

m  THE INDIAN LAW  REPORTS. [VOL. XL.
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Ms confession ; that there was norea^onwhy the accused lOio.
had not confessed soon after his arrest ; that the object Eiri-Kjior
of the confession was to get additional evidence again.st
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the accused No. 4 with whom Annapjpa was on hostile ArFAtA. 
terms. Refers to Emperor y . Malgowda^ '̂  ̂ ; lleg. Y . 

Fattechand Vastachand^^; and The Queen Y . Nirn 
GUand Mookerfee^ '̂ .̂

S. S. Patkar, Goyernment Pleader, for the Gi'own.—
The statement made by the accused is admissible under 
section 287 of the Criminal Procedure Code. Further 
Annappa is not a person in authority, as he was not 
the Patil of the village where the offence had been 
committed.

As regards the charge to the Jury, the pleader for the 
accused must certainly have placed before the Jury 
every point in the case that told in favour of the 
accused. No in^ejudice to the accused be shown, if 
the Judge omitted to enumerate any of the points in 
his charge.

Batcheloe, J. :—The appellant here was the 2nd 
accused before the Court of Session. Altogether there 
were five persons accused of the murder of one Yemnaya, 
and of these five the present appellant and another 
were convicted. The trial was held before a Jury and 
in the case of this ajppellant the Jury was unanimous 
against him.

The case for the prosecution was that one Ningawa, 
the first accused before the Sessions Court, was the mis­
tress of the deceased man ; that she and several other 
villagers having a cause of ill-will against him, he was 
lured by her into her house on the 5th February last; 
that there he was murdered by the accused ; that his 
dead body was carried away to a field about 14 miles
a) (1902) 27 Bom. 644. (1868) 6 Bom. H. C. B. 85 (Cr. 0.).

(1873) 20 W. B. 41 (Cr. Rul).



1915. distant, and was on a snbseqiient date removed to 
~~EMPEî  another spot in the site of a neighbouring viUage. The 

F a f i e a  body was discovered in the morning of the 9th of
A p p a y a . February, and that night the woman Ningawa was

arrested. The present appellant was arrested on the 
10th of February. On the 12th of February, Ningawa 
made a confession before the First Class Magistrate, 
Mi\ Patankar, in which she said that the murder had 
been committed by the accused No. 4. and his two sons. 
She did not name the present appellant as having taken 
part in the crime. After all tlie five accused had been 
arrested, the enquiry proceeded as usual before the 
Committing Magistrate, Mr. Maxwell, and before that 
Magistrate on the 19th March the present appellant 
made the statement, Exhibit 25. That statement is of 
a confessional character, and was subsequently re­
pudiated in the Court of Session on the ground that it 
had been induced by promises held out to the appellant 
by one Annapj)a Gauda, who was the Police Patil of 
the village where the appellant lived and who had 
taken part in the investigation of this crime.

There can be no doubt upon the record, and indeed, 
neither side has attempted to question that the cpnvic- 
tion of this appellant was based entirely upon his 
statement to Mr. Maxwell, Exhibit 25. The record does 
indeed contain one or two fragments of other evidence 
which might be pressed into the service of the prosecu­
tion by way of corroboration. But they are of such 
very minor importance that admittedly no conviction 
could be had upon them, even if they would by them­
selves amount to fair ;justiflcation for the appellant’s 
commitment for trial. I propose, therefore, to say no 
more in regard to these unimportant pieces of evidence, 
but to deal with the case as a conviction which must 
stand or fall with the appellant’s statement to the 
Committing Magistrate.

2M THE INDIAN LAW  REPORTS. [VOL. XL.



Tlie first point urged before us by Mr. Nilkanth, the ilfis. 
learned pleader for the appellant, is that the appellant's "iMPEHOB̂  
statement, Exliibit 25, was a confession ; that us such .

jh A A
it fell within the provisions of section 2-1 of the Indian AnuxA. 
Evidence A c t ; and that in accordance with those pro­
visions it was irrelevant in these criminal proceedings, 
inasmuch as it was caused by an inducement or pro­
mise having reference to the charge against the appel­
lant proceeding from Annappagauda, who was a person 
in authority, and sufficient to give the appellant 
grounds which would appear to him reasonable for 
supposing that by making it he would gain some 
advantage in reference to the proceedings against him.
The learned Government Pleader has met this argu­
ment by the contention that the statement, Exhibit 25, 
cannot be brought within the purview of section 24 of 
the Indian Evidence Act, but falls exclusively under 
section 287 of the Criminal Procedure Code. That sec­
tion enacts that: “ The examination of the accused duly 
recorded by or before the Committing Magistrate shall 
be tendered by the prosecutor and read as evidence.”
There is no question but that this particular statement 
embodies the examination of fche accused before the Com­
mitting Magistrate, and that that examination was duly 
recorded by that Magistrate. It would seem, therefore, 
to follow under this section that the statement is neces­
sarily receivable in evidence and that the Court is bound 
so to treat it. It is contended, with some plausibility, 
that the imperative provisions of section 287 of the 
Criminal Procedure Code cannot be displaced by refer­
ence to section 24 of the Indian Evidence Act, which 
should be read as referring only to confessions made 
outside the - course of the regular jn’oceedings in the 
inquiry and trial. The rival argument upon this point 
indicates that where the statement made by an accused 
before a Committing Magistrate is of a confessional
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character, there is at least, at first sight, some difficulty 
ill reconciling the requirements of section 287 of the 
Criminal Procedure Code with those of section 24 of 
the Indian Evidence Act. The matter is not free from 
difficulty, and as, in my opinion, the appellant is 
entitled to succeed upon another and an independent 
point, I prefer to express.no decided opinion upon the 
provisions of the sections of the two statutes, when 
read together, as bearing upon a statement of a confes­
sional character made by an accused before a Commit­
ting Magistrate. I will, therefore, assume for the 
purposes of this case that the learned Government 
Pleader is right in his view that section 287 of the Cri­
minal Procedure Code must govern this statement, and 
that in consequence the statement was properly receiv­
able in evidence and laid before the Jury.

On this basis there remains the other argument of 
Mr. Nilkanth, that the verdict of the Jury ought to be 
set aside by reason of the learned Judge’s misdirection 
regarding the truth of this statement. Exhibit 25. In the 
main, Mr. Nilkanth’s argument has taken the form that 
the learned Judge omitted to direct the Jury upon cer­
tain capital points on this topic. And though in general 
the Court maybe indisposed to interfere with the Judge’s 
charge to the Jury on the ground of mere non-direction, 
as opposed to mis-direction, it is, I think, clear on 
the authorities that in certain cases no real distinction 
can be drawn between non-direction and mis-direction. 
Upon this subject it is useful to refer to what was said 
by Mr. Justice Markby in the case of The Queen v. Nim 
Chand Mookerjee^ '̂  ̂ where that learned Judge, after 
observing upon the effect of the different circumstances 
in which different charges have to be delivered, con­
tinues in these words ; “ When we are called upon to 
say whether or not the Judge has done his duty in

(1873) 20 W, R. 41 at p .  42 (Cr .Rul.)
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addressing the jury on the facts, we ninst look to his 
smniniiig-np as a whole, and see that the case lias been 
fairly laid before them.” I entirel}^ agree with tiiis 
description of the Court’s duty. In Emperor v. MaU 
go'wdaP a Bench of this Court, consisting of Sir Law­
rence Jenkins and Mr. Justice Batty, set aside the Â er- 
dict of the Jury on the ground that the Judge had 
omitted to call the Jury’s attention to matters of prime 
importance which told in the accused’s favour. And 
this decision was arrived at, notwithstanding that the 
matters telling in the accused’s favour appear to have 
been discussed before the Court by the prisoner’s ad­
vocate. In Reg. Y. Fattechand Vastachcind̂ '̂̂  Mr. 
Justice Sargent, as he then was, took the same view 
of the responsibilities of a Judge in summing up to the 
Jury. He says : “ The summing up contemplated by 
this section cannot mean any statement of the evidence 
vfhich a Judge may, in his caprice, think proper to 
make to the Jury, but a ‘ proper ’ summing up, by 
which is to be understood a full and distinct statement 
of the evidence on both sides, with such advice as to 
the legal bearing of that evidence, and the weight ■ 
which properly attaches to the several parts of it, as a 
sound judicial discretion would suggest.” In another 
passage he observes : “ I think, therefore, that the 
Judge committed an error in confining himself to so 
very brief a summary of the evidence, and in not 
giving a more careful analysis of that evidence.” And 
after discussing the various omissions in the charge, 
the learned Judge concludes by saying : “ It remains 
to consider whether the prisoners, or any of them, 
have been i}rejucliced by those omissions in the sum­
ming up.” It is clear, therefore, that the authorities 
are in favour of our interference if it is made to appear 
that the Sessions Judge has xn’ejudiced the accused by

1915.
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omitting from Ms charge to tlie Jury points of capital 
importance telling in accused’s favour. And, in my 
opinion, that is the case here. I have said that the 
whole case against this appellant depended exclusively 
upon his statement to Mr. Maxwell, Exhibit 25. The 
following is the passage in which the learned Sessions 
Judge discussed this Exhibit in his charge to the Jury:—

“ With regard to the statement made by accused No. 2 before the Magis­
trate, he has told you that he was induced to make that statement by some 
obscure representation made to him by one Annappagouda Patil. Even if  
that be true, it would not invalidate that confesaiou, because I do not think 
that Annappai;-ouda Patil can be considered a:? in any way a person having 
authority within the meaning of section 24 of the Indian Evidence Act. It is 
not suggested that this confession was made at the instance of any police 
official in charge of the case. It is not clear what inducement was offered to 
the accused to make a statement, which, according to himself, he knew at the 
time to be false. You are asked to believe that to oblige a person who 
apparently was not on particularly intimate terms with him— in fact he was 
not on intimate terms with him—  the accused voluntarily, after having been 
in Magisterial custody for sometime, falsely accused himself of having com­
mitted a murder in the hopes of gf-tting a pardon. Now if he had not com­
mitted the murder, do you think it likely that he would involve himself in so 
serious a charge as murder ? So there seems no reason in the world why, at 
the bare request of a stranger, he should falsely accuse himself of a crime for 
■which* he ran a risk of being hanged.”

That, no doubt, is a very telling presentation of one 
side of the case, and if it had been accompanied by an 
equally telling representation of the other side, I do 
not think that any valid objection could have been 
offered. But unfortunately as it seems to me, the 
numerous and weighty considerations on the other 
side were not brought to the Jury’s attention, and I 
can well believe that on the charge as it was delivered 
to them, the Jury felt that-they had no option but to 
believe that the statement, Exhibit 25, was true and 
that the evidence against accused No. 2 was convincing. 
Among the points which, as I think, the learned 
Sessions Judge should have invited the Jury to



consider witli a view of estimating Judicially tlie real isii>. 
value of tlii>s statement, Exliibit 25, I may notice, first, 
tlie circumstance that over a niontli bad elai^sed be- 
tween tlie applicant’s arrest and liis maldiig of tliis j:iSvt 
statement. It is true that this lapse of time is not 
altogether overlooked by the learned Judge. But 
whereas he uses it as an argument against the appellant, 
its real weight seems to me to tell on the other side.
The true consideration upon this topic was, I think 
that more than a month had elapsed before the statement 
was made, and that up till the time of the making of 
the statement there was against this appellant no real 
or substantial evidence whatsoever, so that, assuming 
him to have been one of the murderers, there was no 
apparent occasion or reason why, consistently with the 
usual motives of human nature, he should, at this late 
date, have gone out of his way suddenly to convict 
himself of a crime of which no one else could have con­
victed him. Then, I think, the learned Judge was 
mistaken in telling the Jury that Annappagauda Patil 
was not a person in authority. The evidence shows 
that Annappagauda was Police Patil of the appellant’s 
village, and that he had actually arrested one of the 
persons accused of this murder. In Meg. v. Isavroji 
Dadobhaî '̂  ̂Sir Charles Sargeutin considering the mean­
ing of the expression ‘ person in authority ’ says that;
“The test would seem to be had the person authority to 
interfere with the matter ; and any concern or interest 
in it would....be....sufficient to give him that authority.”
On the evidence recorded in this case I cannot doubt that 
Annappagauda Patil was a person in authority within 
the meaning of section 24 of the Indian Evidence Act.

Then another matter of primary consequence which 
should, I think, have been prominently brought to the 
Jury’s attention in connection with this Exhibit 25 was 
the total omission of any reference to the appellant in: 

a) (1872) 9 Bom. H. 0- E. 358 at p. S69,
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tlie accused Nlngawa’s confession made so early as tlie 
12 til February. Tliis ouii ssion was the more significant, 
because the case for the proseciitioii was that Ningawa 
who bad decoyed the deceased to her house, and had 
there procured and superintended his murder, had no 
visible reason for omitting the name of the appellant 
if he had assisted her in this crime. Next, I think the 
learned Judge was also in error in leaving it to the 
Jury to decide whether Exhibit 25, treated by him as 
a confession, was admissible in evidence. For, if 
Exhibit 25 be treated in this way, then the question of 
its admissibility was for the Judge and not for the 
Jury : see section 298 of the Criminal Procedure Code 
and the case of Beg, v. Navroji Dadahhai^ '̂  ̂ to which I 
have already referred.

Lastly, on the general merits, I  would say that my 
own experience by no means confirms the learned 
Judge’s view as to the conclusiveness of the argument 
that an Indian peasant could not possibly falsely accuse 
himself of murder for the mere sake of earning the 
good-will of his village Patil. It may be conceded that 
it is unlikely that he would do so ; but where many 
other considerations operate, as they do in this case, I 
think it was misleading to state this particular argu­
ment as if it was absolutely decisive. To put the case 
in this way is, in my judgment, to overstate it, and to 
allow less than due weight to the simplicity of an 
unlettered peasant and his liability to yield to the in­
fluence of his Patil. Here there is good ground for believ­
ing that the Patil was anxious to secure the conviction 
of accused No, 4, and it is upon accused No. 4 that the 
appellant’s statement, Exhibit 25, casts the main re­
sponsibility for this crime.

On these grounds it appears to me that the learned 
Judge, whose pains and care in trying this case are 

(1872) 9 Bom. H. C. E. 368,
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otherwise manifest throiighont the record, did mis­
direct the Jury in his treatment of tliis Exhibit 25. I 
would, therefore, reverse the conviction and .sentence 
and direct that the appeUant be acquitted and dis­
charged,

H a t w a e d , J.:— I concur. These are the relevant facts. 
On the 5th of February, the 1st accused is alleged to 
have decoyed the deceased Yemnaya to her house where 
he was set upon and killed by certain other people 
who removed his body to a field outside the village. 
It is alleged that from that field the body was subse­
quently removed to a neighbouring field in the adjoin­
ing village. On the 9th of February, the first accused 
was arrested upon discovery of the body, and, on the 
10th of February, the 2nd accused, who is the appel­
lant here, was arrested upon suspicion and is said 
to have pointed out the field in which the body had 
originally been deposited. It is not alleged that it was 
his pointing this field which led to the discovery of the 
body in the field in the adjoining village. On the 11th 
of February, a witness, named Mahomed, was examined 
who said that he had seen the appellant going towards 
the house where the crime is alleged to have been 

, committed upon the night of the crime. On ithe 12th 
of February, the 1st accused made a confession, but in 
that confession did not mention the name of the appel­
lant, though she implicated the 4th accused and cer­
tain others. Nothing further appears to have transpired 
bearing upon the case of the appellant prior to the case 
being sent for inquiry to the Committing Magistrate, 
but, on the 19th of March, when the appellant was 
called upon to explain the evidence against him, he 
admitted his own guilt but more particularly impli­
cated the 4th accused. That statement was recorded in 
the regular course of the proceedings before the Com­
mitting Magistrate. On the 4th of May, the appellant

1915.
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retracted this statement at his trial, and explained that 
he had made it under a promise of acquittal given by his 
village Police Patil. The case against the appellant, 
therefore, turned mainly upon the circumstances sur­
rounding his admission in the Committing Magistrate’s 
Court which was subsequently retracted in the Sessions 
Court.

Now it has been argued here on appeal that there 
was misdirection in submitting this admission for the 
consideration of the Jury. It has been urged that it 
was inadmissible, being a statement induced by the pro­
mise of acquittal held out to the apx^ellant by a per­
son in authority, viz., his village Police Patil. We 
liaÂ e been referred to certain evidence bearing on this 
argument, viz., the evidence of the appellant’s mother- 
in-law and of the witness Kalaya, which, no doubt, 
gives ground for the assertion now made on behalf of 
the appellant that his admission of guilt was with a 
view to implicate the 4th accused who was an enemy of 
the Police Patil. We have also been referred to the 
fact that the Police Patil was not only the Patil of the 
appellant’s village, but had also himself arrested the 
4th accused in connection with the inquiries made by 
the Police. If the appellant’s admission had been a 
conLession made before trial, it would, no doubt, have 
been incumbent upon us to consider and decide these 
facts. For they would, if true, indicate a promise 
given by the Police Patil of the appellant’s village who 
was in the circumstances clearly a person in authority 
in regard to the charge against the appellant within 
the meaning of section 24 of the Indian Evidence Act. 
The determination of these facts would be within our 
province, as the relevancy of the confession would have 
been a matter for decision not by the Jury but by the 
Judge under the provisions of section 298 of the Criminal 
Procedure Code. The appellant’s admission, however,



was not a confession recorded before trial, and it seems iPia
to me more than doubtful wlietlier it is liable to tlia ~EK7'nKTT
application of the rule laid down in section 2-1 of tiia 
Indian Evidence Act. It was not a confes.sioii recorded 
under section 161 of the Criminal Procedure Code, hiii 
in the course of the committal proceedings under sec­
tions 342 and 364; and it has been further express]}" 
provided by these rules of procedure enacted after the 
Indian Evidence Act that statements of the accused 
recorded in the course of the committal proceedings 
shall be read in evidence before the Sessions Court, 
namely, by section 287 of the Criminal Procedure Code.

But there v?ere, in this view of the case, these re­
levant facts bearing on the truth or otherwise of tliis 
a,dniission for the consideration of the Jury. The first 
accused, v.̂ ’ho made a full confessional statement and 
would appear therefrom to have been cognizant of all 
the circumstances, never mentioned the name of the 
appellant though she specified in detail the names of 
the other persons concerned in the crime. The appel­
lant did point out a field, but the mere pointing oat of 
a field would not necessarily imply guilt as it does not 
appear that any definite -discovery resulted from his 
action such as would necessarily implicate him in thcj 
crime. Tlie witness, Mahomed, stated he had seen the 
apiJellant near the scene on the niglit of the oifence but 
that again was not a circumstance wliich would neces­
sarily implicate him in the conspiracy to kill the 
deceased. It was not until nearly l i  months afterwards 
that the appellant without any appareni reason and 
without any further evidence having' been procured 
against him made the admission of his guilt. It was 
reiaarkable that this admission particularly impli- 
caied another man, accused No. 4. These facts had an 
important bearing upon the explanation urged on be­
half of the appellant that it was under promise of
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acquittal in consideration for the implication of accused 
No. 4, an enemy of appellant’s village Police Patil, that 
he made a false admission of guilt before the Committing 
Magistrate. It is our duty, therefore, to satisfy our­
selves whether these important facts were fairly laid 
before the Jury when the appellant’s admission of 
guilt was submitted to their consideration by the 
learned Sessions Judge. It appears to me after a careful 
consideration of the whole charge that they were not 
and in that view no other conclusion is, in my opinion, 
possible than that there was a legal misdirection. For 
a charge should be “ a full and distinct statement of 
the evidence on both sides, with such advice as to the 
legal bearing of that evidence, and the weight which 
properly attaches to the several parts of it, as a sound 
Judicial discretion would suggest ” as stated by Sargent 
J. in the case of Beg. Y. Fattechand Vastachand,^^ 
There was, therefore, in my opinion, a legal misdirec­
tion notwithstanding the evident care in the trial of 
the case exhibited by the learned Sessions Judge. There 
can, further, in my opinion, be no question that that 
misdirection did prejudice the apjiellant. For those im­
portant facts have raised grave doubts in my mind as 
to the truth of the appellant’s admission and practi­
cally the only evidence against him was admission 
before the Committing Magistrate, an admission which 
was uncorroborated and had been retracted before the 
Sessions Court.

The conviction and sentence ought, therefore, in my 
opinion to be set aside and the appellant ought to be 
acquitted and discharged.

Accused acquitted.
R. r :

W (1868) 5 Bom. H. C. R. 85 at p. 94 (Cr. C.).


