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September 1.

Before Mr. JnsUce Batchelor and Mr. Justice Haytcard.

PIBAPPA BIN MALKAPPA an d  an o t h e r  ( o r ig in a l  D efe n d an ts  ), 1915.

A p p e l la n t s  v . ANNAJI APPAJI MOHOLKAR (  o r i g in a l  P l a i n t i f f  ) , 

R e sp o n d e n t.®

DeJeMan AgrkidturMs’ Relief Act (X V II  o f IS 79), section T3f—Agri- 
culturist— Status at the time when the came f f  action arises—Sons of 
original debtor, not in existence, at the date o f the eame o f action, are yd  
imthin the statute— " Person” meaning of.

The defendants’ father paissed a registered bond tf) the plaintiff iti 1900, 
the eaiise of action under which accrued in 1901. In 1912, the phiintiff filed 
a suit to recover moneys due under the liond, and tried to Itring his claim in 
time by reference to the pro '̂isioiLS of section 72 of tlie Dekkhan Agn'eulturistK’
Relief Act (X V II of 1879). The defendants contended that the section did 
not apply, for at the thne the cause of action arose in 1901, they were not oniy 
not agriculturists l>ut were not in existence at ali. The lower Court negatived 
the contention and decreed the suit. The defendants having appealed—

® Second appeal No, 232 o f 1914.

The section runs as f o l l o w s -

t  In any suit [ o f  the description mentioned in  sec. 3, cl. (?<?)] for the recovery  

of money from a person^"®®*who at the time when the eaiitse of action arose 
WEB an agriculturist [in any of the districts of Poona, Satara, Sholapur and 

A hm ednagar], the following periods of limitation shall be deemed to be 
Bubstituted for those presciibed in  the second column o f  tlie second schedule 
annexed to the Indian Limitation Act, 1877 (that is to  gay) :—

(a) Wlien such suit is founded on a written iuBtrument registered under 
this Act on any law in force at the date of the execution of such 
instrument— twelve years ;

{h) in any otlier case,— si.« years ;

1. Provided that nothing in this section shall—

( i )  apply to a suit for the recovery of money ifrom a person who is a
surety merely of the principal debtor if the principal debtor was not
at the time when the cause of action arose, an agriculturiBt [in any
of tlie districts afoi-esaid], or

(ii) revive the right to bring any suit whicb would have been Itaixed by
limitation if 'it had been instituted iruniediatelj before this Act 
comes into force.

Bi83&~8



1915. BeU, thflt the suit fell within the scope o f section 72 of the Dekkhan
AgrioiiIturiBts’ Relief: Act, and that the plaintiff wns entitled to the extended
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PlBAPPA
y, limitation.

A n x a j i (( ”  in section 72 of the Dekkhan Agviculturists’ Relief Act
A ppa .tl

(XVII of 1879) is equivalent to the word “ defendant”  which occurs in 
section 3, cl. (w;) of the Act.

Se c o n d  appeal from, the decision of G. K. Kanelcar, 
First Class Subordinate Jndge with Appellate Powers, 
reversing tbe decree passed by G. L. Dhekne, Joint 
Snbordinate Jndge at Sholapnr.

Snit on a bond.
On the 19th Jnne 1900 the defendants’ father passed to 

the plaintifl: a registered bond for Rs. 600, The moneys 
became dne in 1901.

The plaintiff filed the present snit on the 6th June 
1912 to recover moneys due nnder the bond. The 
claim was sought to be brought in time by reference to 
the provisions of section 72 of the Dekkhan Agricnl- 
tnrists’ Relief Act, 1879.

The defendants contended inter alia that the claim 
was barred by limitation, for they were not only not 
agriculturists in 1901 when the canse of action accrued, 
but they were not even born at that date.

The Snbordinate Jndge dismissed the snit as barred 
by limitation.

On appeal, this decree was reversed by the lower 
appellate Conrt, where it was held that the claim was 
not barred by limitation for reasons whicli were ex­
pressed as follows:—

The object of section 72 aforesaid when it was tirst introduced iu Act XVII 
i)f 1879 was to obviate tho difficulties of the rayat which were agg'ravated by 
tbe Indian Limitation Act of 1877. The money lender was compelled 
under the Limitation Act of 1877 to sue the rayat at short intervals or to 
takela fresh bond from him. In section 72 aforesaid when it was linst 
introduced the words were as follows;— “ In any suit against an agriculturist
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furthe recovery of money.” That section vaa amended by Act: X X I I I  
of 1881 to prevent anomalous resulty arising from the wordiug o f seetiou 7*i 
above quoted. That wording showed that defendant vku iicifi htcou;e au 
agiioiiltm'ist shortly before the institution of the suit is conttinpkti'd L»\- tiiiit 
section. To prevent such anumalous results, the wording abovu iiujt.jU v.iia 
deleted and that section waa amended so that it -vviii apply uiiiy wlien tia- 
defendant was an agriculturist at the time the cause of uctiuii aruse. Tlit* 
expression ‘ suits under thiis A ct” at tbe beginning of section 7'J was deeraetl 
to be objectionable. The words “ suits o f the description mentioned in 
section 3, el. (w) ” were substituted by Act No. X X Iil of 188G. The liifetoiy 
of section 72 aforeisaid as stated above would tjhow tiiat appellant’s y'ftRuiii 
No. 8 iu his nxeniorandum of appeal and tlie argument uf lii.s pleader biised un 
section 3, cl. (w), o f t̂he Dekkhan AgriculturistH" Belief Act of 1879 aud on 
the reference of that section in section 7‘J afon-said and on the word 

defendant ” as dehned in section 2 of the Indian Limitation Act of 190S, 
are weight}' and conA^ncing. It nuwt be noted that section 72 does not 
state that the .suit of the description nientioiied in section 3, cl. («•}, nitist be 
against the person who at the time when the cause of aetion arose was an 
agriculturist. That section provides for the recovery of nioney from such 
person. That section requires that the persion who is liable to be sued must be 
an agriculturist when the cause of action arose. It does not contemplate that 
the suit must be instituted against the person who was an agriculturist v;hen 
the cause, o f action arose. Section 3, cl. (w), aforesaid militates against such 
view. A statute ought to be construed so that, if it can be prevented, no 
clause, section or word shall be superliiious, vuid or insigniiieant. Gciimlly, 
an Act nuist be so cunstrued as to advance the objects as <.:onlcuiplalt-'d hy th»; 
Legislatui'e. The interpretation of section 72 as made b}' the lower Court is 
iiot consistent with the history of section 72 aforesaid from its introduction at 
the outset down to the present amendment of that section. Tho word 
“defendant” in section 3, cl. (lo), and the word “person” in section 72 aforesaid 
appear to be convertible. The Legislature appear to have used those words 
having regard I to the deiinition of “ defendantin  section 3 of the Indian 
Limitation Act of 1877 or section 2 of the Indian Liaxitation Act of 1908.

J915.

The low’er Court observes in its reasoning for its finding on the issue of 
limitation at the end as follows :— “ But the Legislature has probably tised ihe 
word ‘ person ’ advisedly so as to exclude tlie beneiit of section 3 in eertahi 
suits such as the one before nte.” I am unable to tind any jiistiiicatiou for the 
observation above quoted. The object of section 72 aforesaid when it was 
hrst introduced and its subsequent amendments do not, in the least, lend coun­
tenance to the above quoted observation. On the whole, I hold that section 72 
of the Dekkhan Agriculturists’ Eehef Act of 1879 applies to tbe present case 
and that the lower Court has erred in interpreting that section. Exhibit i6  is



1915, defendant’s pleading wliich shows that the debtor Malkappa died in the year
plaintiff’s deposition. Ho admits that he had last 

received payment from tbe said Malkappa one year before his death. That 
A n n a ji paynient appears to be of the amount of interest due to plaintiff. Defendant’s
A p p a j l  pleading, Exhibit 16, aud application, Exhibit 19, support plaintiff’s evidence in

tlie matter. The effect o f that payment is also to save the bur of limitatioTi,
if any, under section 20 of the Limitation Act of 1908.

The defendants api^ealed to the High Court.

D. A. Tulmpurkar, for the appellants.

P. D. Bhide, for the respondent.

B a t c h e l o r , J.:—The question raised in this appeal is 
one of some nicety upon the construction of section 72 
of the BekMian Agriculturists’ Relief Act, a section 
which, as it seems to us, is somewhat unfortunately 
worded.

The bond in suit is registered, and was executed on 
the 19th June 1900. Ordinarily the period of limitation 
would have expired in 1907, that is, six years from the 
accrual of the cause of action in 1901. The suit was 
not filed till 1912, but it is sought to save it by virtue of 
section 72 of the Dekkhan Agriculturists’ Relief Act, 
which, if it can properly be applied, extends the period 
to twelve years. The lower appellate Court has upheld 
the plaintiff’s contention on this point.

It is now contended by Mr. Tulzapurkar for the 
appellants that section 72 cannot be invoked in the 
plaintiff’s favour, because the suit is brought not against 
the person who originally executed the bond in 1900, but 
against his sons. It is, therefore, urged, following the 
strict words of the section, that this suit cannot be said 
to be brought against a person who, at the time when the 
cause of action arose, was an agriculturist in the named 
districts. For, the argument runs, the cause of action 
arose in 1901, and at that time the persons against whom 
the suit is brought were not only not agriculturists
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within tlie named districts, l:rat were not in e x is te n c e  
at all. That no doubt is a construction to which 
a rigorous adherence to the mere words of section 72 
does lend some countenance, but it is not, we think, a 
construction which the Court ought to favour, if only 
out of respect for the Legislature. E'or, if we followed 
that construction, the result would be that a suit 
brought against an agriculturist lather would receive 
the concession afforded by the section, but the con­
cession would be refused if the suit were brought 
against the agriculturist sons upon the death of the 
father; and a result so repugnant oaght not lightly to 
be attributed to the Legislature. Rather, we think, it 
must be taken that the word ‘person’ in section 72 
is equivalent- to the word ‘ defendant ’ which occurs in 
section 3, cl. (w), that clause being referred to in the 
section.

It may also be contended with less violence than 
Mr. Tulzapurkar’s argument would involve that the 
words ‘ cause of action ’ must be read in their proper 
sense as referring to the whole bundle of material facts 
which it is incumbent upon the plaintiff to prove in 
order to establish his case. In such an instance as 
this, therefore, the cause of action as against the present 
defendants would be compounded partly of the fact of 
the execution of the bond and partly of the fact that the 
present defendants succeeded to the liabilities of their 
father on his death in 1909. In that view also the suit 
would fall within the scope of section 72, and plaintitf 
would be entitled to the extended limitation.

On these grounds we think the lower appellate Court 
was right, and the appeal is dismissed with costs.

1915.

PiKAFPA
r.

A n k a j i

AprA.li.

Appeal dismissed. 
E. s .



194 THE INDIAK LAW EEPORTS. [VOL. XL.

APPELLATE CIVIL.

Before Mr. Justice Batchelor and Mr. Justice Hayward.

MAHADEO BANGNATB GODBOLE ( original P la in tiff ), Appellant 
Sqitemher 1. v. RAMA TUKARAM DEVKATE axd another (orictINAl Defendants),

Kespondents.*
DeW ian Agriculturists' Relief Act (X V II  o f 18 t9), section 22^— House of 

agriculturist—Exemption frorn sale—Exemption not confined to cases 
of contractual dehts hut extends to restitution proceedings— Civil Procedure 
Code (Act V of 190S), section 144.

The defezidaiits ijaid into a Court siuii which they had to pay under a 
decree, aud at the same time preferred an appeal against the decree. The 
sum paid into Court was taken away by the phiintiff. The appeal filed by 
the defendants was successful : the decree was reversed and the suit ordered 
to be retried. The defendants thereupon applied under the provisions of 
section 144 of the Civil, Procedure Code, for restitution of money paid by 
them ; aud prayed for an order to sell the plaintiff’s house iu case lie failed, to 
make the restitution. Tlie plaintilf contended that lie being an agriculturist 
his house could not be sold, by virtue of the provisions of section 22 of the

* Second Appeal No. 50 of 1915.

fThe section runs as follows :—

22. [Iiiituo\’eahIo property belonging to au agriL'iilturist® " ''%shall not lie 
attached or sold] iu execiitiou of any decree or order [passed whether before 
or after this Act comes into force,] unless it lias been speciiically mortgaged 
for the repayment of the debt to which such decree or order relates, and the 
security still subsists. [For the purposes of any such attachment or sale as 
aforesaid standing ei'ops shall be deemed to be moveable property.]

But the Court, [on application or of its own motion,] may, when passing a 
decree against an agriculturist or [in the course of any proceedings under a 
decree against au agriculturist passed whether before or after this Act comes 
hito force,] direct the Collector to take possession, for auy period not exceeding 
seven years, of any such property of the judgment-debtor to the possession of 
which he is entitled, and which, in the opinion of the Collector, is not required 
for his support and the support of the members of his family dependent on 
him, and the Collector shall thereupon take possession of such property and 
deal with the same for the benefit of the decree-bolder dn manner provided 
by section 29.

The provisions of section 31 shall, inutatis mutandis, apply to any property 
8 0  dealt with.
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Dekkhan Agriculturists’ Relief Act, 1879. The lower Conrts negatived the 
contention on the ground that the provisions of section 22 applied only in 
cases of contractnal debts and not to restitrition proceedings. The plaintiff 
having appealed :—

ffelcl, that if the plaintiif Avas an agriculturist, his Iiouse was iniiinnie 
sale under section 22 of the Dekkhan Agriculturists’ Rehef Act (XVII of; 
1879).

The true construction o f section 22 of the Dekkhan Agrioiiltiirists’ Relief Act 
(XVII of 1879) is, first, a general provision that immoveable property belong­
ing to an agriculturist shall always be immune from sale, and, secondly, a 
proHso direnting that this immunity is subject to exception where the two 
following conditions are both satisfied, that is to say, (a) \vhere the decree nr 
order in question relates to the repayment of a debt, and (h) where the agii- 
culturist’s property has been specifically mortgaged for the payment of that 
debt. The limiting words refeiring to a debt occur only in the proviso and 
cannot be imported into the mahi rule so as to restrict its express generality'.

S e c o n d  appeal from tlie decision of F. X. DeSonza, 
District Judge of Sholapur, confirming the order passed 
by E. D. Nagarkar, First Class Subordinate Judge at 
Sholapur.

Execution proceedings.

The decree under execution was a redemption decree. 
It directed the defendants to pay Rs. 550 on the 25th 
March 1909 ; and to ” pay the balance of Rs. 410 in 
annual instalments of Rs. 100 each.

The defendants accordingly paid into Gourt Rs. 660, 
which the plaintiff withdrew.

Meanwhile, the defendants appealed against the 
decree, with the result that the decree was reversed 
and the suit remanded for retrial on merits.

The defendants thereupon applied to the Court under 
section 144 of the Civil Procedure Code for restitution 
of the sum of Rs. (>G0 : and jirayed that on failure of 

^the xilaintill to make tlie jDayment, the sum should be 
realised by sale of the plaiiitilf’s house.

1915.

ilA K AD E O

R a x q n a t «
V .

B a m a

T u k a b a m .
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1915.

M a h a p s o

E a n g n at h
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T d k a h a m .

Tlie pMntiif contended that lie being an agricul- 
tnrist Ms house was exempt from sale by virtue of 
the provisions of section 22 of the Dekkhan Agricul­
turists’ Relief Act, 1879.

The Subordinate Judge did not accept the contention 
on the following grounds:—

They seek the reUef now sought not in execution of a decree or order but 
in pursuance of statutory provision contained in section 144 of the Civil 
Procedure Code, To such a case section 22 of the Dekkhan Agriculturists'’ 
Rehef Act which is confined to the execution of a decree or order of a Oouri 
has no application. Even assuming therefore that the plaintiff! is now an 
agriculturist hi8 immoveable property is not exempt from attachment for 
the purposes of section 144 of the Civil Procedure Code the relief wherein is 
not covered by section 22 of the Dekkhan Agriculturists’ Rehef Act.

The Subordinate Judge therefore declined to go into 
the (question whether the plaintiif was an agricul­
turist.

On appeal, the District Judge confirmed the decree 
on the following grounds :—

The more serious objection that was pressed was based on the provisions 
of section 22 of the Dekkhan Agriculturists' Eelief Act, XVII of 1879. It 
was contended that the order directing the recovery of the amount by sale of 
tbe immoveable property of the plaintiff was illegal as the plaintiff was in a 
position to prove that he was an agriculturist and under section 22 of the 
Dekkhan Agriculturists’ Rehef Act immoveable property belonging to an 
agricultuvist shall not he attached or sold in execution of any decree or order. 
It was vigorously urged that the Court was iu error in excluding evidence 
adduced to prove the plaintiff’s status as an agriculturist.

It seems to me that this argument rests on a misconception of the scope of 
section 22 of the Dekkhan Agriculturists’ Rehef Act. The decree or order to 
which that section relates presupposes the existence of a “ debt ”  and a 
debt ex vi termini connotes a contractual obhgation created by voluntary 
agreeriient between the parties and not a statutory obligation such as is created 
by section 144 of the Civil Procedure Code. Neither from the scope of the 
Act taken as a whole nor from the wording of section 22 does it seem to me 
to have been the intention of the Legislature to exempt the immoveable pro­
perty of agriculturists from attachment and sale for the purpose of enforcing 
obligations of >the latter ̂ character.
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The plaintiff appealed to the High Court-.

P. F. Kane, for the appellant.—Section 22 of the 
Dekkhan Agricnitnrists’ Relief Act lays clown a wide 
rule subject only to one exception, viz., that the im­
moveable property belonging to an agricnltmist-clebtor 
can be sold in execution of a decree, if the property is 
specifically mortgaged to secure the decretal debt. 
There is no mortgage in the present case but the pro­
perty is attempted to be sold under ijroceedings 
initiated under section 144- of the CiAil Procedure 
Code. The plaintifl; must therefore be allowed an 
opportunity to show that lie was an agriculturist.

P. D. Bhide, for the respondent,—Section 144 of the 
Civil Procedure Code creates a statutory obligation; 
and section 22 of the Dekkhan Agriculturists’ Relief 
Act must be so construed as to advauce the remedy 
given by statute. Section 22 must be construed in 
the light of the i3rovisions of sections 8 and 12 of the 
Act, whicli refer to debts arising out of contractual 
obligation. The decree oi- order contemplated by 
section 22 must, therefore, be one based on a contract 
or debt.

B a t c h e l o e , j .  :—The appellant before us was the 
original plaintiff who in 1908 brought a suit in eject­
ment against the defendants. It was found, however, 
that the i^laintilf was a purchase)’ from a mere mort­
gagee, and the Court consequently gave the defendants 
a decree for redemption. The snm to be repaid was 
Es. 960, of which Rs. 550 were to be paid on 25th 
March 1909. The balance was payable by yearly in­
stalments of Rs. 100. The defendants paid in all a sum 
of Rs. 660. In the meanwhile, liowever, they had 
lodged an appeal, and the lower appellate Court revers­
ed and remanded the original Court’s decree. There­
fore on the 3rd August 1912 the defendants applied

B 835-9
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under section 144 of tlie Civil Procedure Code asking 
for restitution in respect of tlie payments v/liicli they 
had made, and for interest at twelve per cent. There 
was an added prayer that in the event of the plaintiff 
failing to pay, his house should be attached and sold.

The lower Conrts have ordered the sale of the 
plaintiffs honse.

The plaintiff complains that since lie is an agricul­
turist, his liouse is immune from sale under section 22 
of the Dekkhan Agriculturists’ Relief Act. If that 
contention is justified, then it would follow that the 
plaintiff must have an opportunity of proving that he 
is an agriculturist, such opportunity not yet having 
been afforded to him.

The question, therefore, is whether assuming that 
the plaintiff is an agriculturist, his liouse is not liable 
to sale under section 22 of the Dekkhan Agriculturists’ 
Relief Act. That section, in so far as it is now material, 
runs as follows :—“ Immoveable property belonging to 
an agriculturist shall not be attached or sold in execu­
tion of any decree or order.. .unless it has been specifi­
cally mortgaged for the repayment of the debt to v̂ diich 
such decree or order relates.” The learned District 
Judge reads this section as presuioposing the existence 
of a contractual debt in all cases, and he, therefore, 
decides that, since no such debt was in existence here, 
the section is inapj)licable. The phraseology of the 
section does perhaps lend some colour to the District 
Judge’s view, but it appears to us that the true reading 
of the section is that for which the plaintiff contends. 
The learned Judge’s construction is only to be arrived 
at if we read into the main genei’al clause the restrict­
ive words implying the existence of a debt, and those 
restrictive words do not occur in the main general 
clause, but occur only in the limiting proviso. We

t h e  INDIAN LAW REPORTS. [VOL XL.
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cannot, therefore, but think that the true con struct.ion 
of the section is, first, a general provision that immove­
able property belonging to an agriculturist shall alwavB 
be immune from sale, and, secondly, a proviso direct lug 
that tills immimity is subject to exception vcliere the 
two following conditions are both satisfied, that is to 
say, {a) where the decree or order in question relates 
to the repayment of a debt, and {b) where the agricul­
turist’s property has been specifically mortgaged for 
the repayment of that debt. The provision would have 
been clearer if it had been expressed at greater length, 
but it seems that the draftsman preferred terseness and 
concision. Nevertheless the limiting words referring 
to a debt occur only in the proviso and cannot, I tliink, 
be imported into the main rule so as to restrict its 
express generality. This view seems to derive support 
both from the general character of the Dekkhan Agri­
culturists’ Relief Act itself and from the wideness of 
the preceding sections 20 and 21.

We, therefore, think that the lower Court’s decree 
must be reversed and the case must be remanded in 
order that the plaintiff may have an opportunity of 
proving that he is an agriculturist within the statute.

Costs to be costs in the Darkhast.
Decree reversed, 

E. E.

11*15,
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