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tlie liability of his lieirs. It appears to me that the 
only qnestion to be determined here is whether defend­
ant No. 10 was rightly made liable by the decree. The 
position of his heirs nnder that liability would be a 
matter for consideration in execntion. It is not, in my 
opinion, a matter for d.ecision on appeal from the 
decree. This wonld. appear to be the view taken in the 
case of Paramen Chetty v. Sundararaja Naick W.

It is not necessary in view of my conclnsions on the 
foregoing points to consider the argnment addressed to 
ns npon the application of section 179 of the Bombay 
District Municipalities Act of 1901 and the qnestion of 
the substitution of the Municipality nnder Order XXII, 
Enle 10, as a party in place of the Government.

The learned District Judge’s decree onght, therefore, 
in my opinion, to be confirmed and this appeal to be 
dismissed with costs.

Appeal dismissed.
R. R.
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Criminal Procedure Code (Act V o f JS98J, section 6 IT— Order as regards 
disposal o f property— Discretion in making orders to he judicially exercised— 
Currency note— Property passes hy delivery.

The accused stole a currency note, which he offered to a goldsmith as 
price for gold ornaments purchased by him. The goldsmith not having had 
sufficient cash, got the note cashed by a neighbouring shop-keeper (applicant), 
who cashed it in good faith. At the trial o f the accused, the note was
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attached from the applicant. The accused was convicted of crimitial breach 
of trust o f the currency note wliich belonged to Goveriiniejit; and the note 
was ordered to be delivered to the Crown. The applicant having applied

ffeid, that as property in a currency note passed by mere deli^̂ cry, the 
applicant had obtained a good title to the note notwithstanding tiiat the 
accused had no title.

T/ae GoUeotor o f Sahm W and Empress v. Joggessur MocM (̂ K followed.

Orders under section 517 of the Criminal Procedure Code (Act V of 1898) 
are discretionary, hut the discretion is open to correction where it has lieen 
f;sercised in violation of accepted judicial principles.

Th is  was an application from an order passed by 
G. R. Kbairaz, Fourth Presidency Magi.strate of Bombay.

The accused Peter George was the Judicial Clerk in 
the Court of the Second Presidency Magistrate of 
Bombay. In his official capacity he came into posses­
sion of property which consisted of Government 
currency notes and cash. He abstracted nine currency 
notes of the value of Rs. 100 each.

The accused, purchased gold ornaments from a 
goldsmith and tendered in payment one of tlie 
one-hundred rupees notes which he had stolen. The 
gold-smith had not sufficient money to cash the note. 
He accordingly took it to a neighbouring shop-keeper 
(applicant) who cashed it in good faith.

In the course of the investigation afi’aiiist the
accused, the note was attached by the Police from the 
custody of the applicant. The accused was duly 
convicted, and sentenced. The trying Magistrate, how­
ever, ord.ered the currency note to be delivered to the 
Crown.

The applicant applied to the High Court against the 
order as to disposal of property.
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1&15. Pa'is, for the applicaiit.
In re S  s. Paikar, Government Pleader, for the Crown.

B a tc h e lo r ,! ;—This is an application for revision 
PuNPLiK. qI order pasaed nnder section 517 of the Criminal 

Procedure Code by the learned Fourth Presidency 
Magistrate who convicted one Peter George of criminal 
breach of trust in respect of a bundle of currency notes 
and ordered that one of the notes now in dispute 
should be returned to the Crown, the notes having 
been misappropriated from the Presidency Magistrate’s 
Court, The note now in dispute had been transferred 
to the possession of the present petitioner in this way ; 
Peter George made a purchase from, a neighbouring 
jeweller and tendered in payment the Rs. 100 note. 
The neighbouring jeweller was unable to cash the note 
at the moment, and therefore took it over to tlie pre­
sent petitioner who supplied the cash. There is no 
allegation of any bad faith or fraud on the part of the 
present petitioner. That being so, it seems to ns a case 
for the application of the general rule that property in 
a currency note passes by mere delivery ; see the case 
of The Collector o f Salem W and Empress v. Joggessur 
Mochi The petitioner consequently obtained a good 
title to the note, notwithstanding that Peter George 
had no title. The order under discussion is, therefore, 
in onr opinion, unsustainable. It is true that orders 
nnder section 517 of the Criminal Procedure Code are 
discretionary, but the discretion is open to correction 
where, as here, it has been exercised in violation of 
accepted judicial principles.

We, therefore, set aside the order and direct that the 
currency note be returned to the petitioner.

Order set aside.
B . R.
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