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I think that Haridas was bonnd to discloze the plaint- [
iff’s nume and that the evidence is admissible cither
under section 62 or in accordance with the authorities
above cited.

Attorneys for the plaintift : Messvs : Jehiangir, Seeviai,
Minocheher and Hiralal.

Attorneys for the defendants: Messrs.. Edgeloi,
Gulabehand, Wadia & Co.; Messrs. Dastur & Co. ;
Messrs. Madhavyi Kamdar and Chhotulhai.

St decreed.
M. F. N,

ORIGINAL CIVIL.

Befure Alr. Justice Macleod,
NISSIM ISAAC BEKHOR (Prawrtier) ». HAJlD SULTANALI SHAS-
TARY & Co. o wirsl (DEFENDANTS).

1915,
Febrrary 8.

Sale of goods—C. 1. F. Contract—Insurance of gowls againgt war vislh wilhout .
buyei’s tnstruction—Buyger not obliged to puy foi sueh insurance—Puyment
against docwments— Bill of lading must be tendered—Bill of lading, what is
a—War—Govermment proclamations prohibiting trading witk ihe eneny—
et of proclamaiions on contract, goods shipped  in enemy Pori—Per-
Jormance of conévact becomes illeyal.

Ou the 9th June 1914 the defendants pochased from the plaintiff, 5 ions
vound copper bottoms c. 1. £, Mabomeral, July shipment, and agreed to pay
for the said copper in Bowbay on being teudered the Bills of lading and other
documents 1o respect thereof. The copper was shipped on board the 8. S.
Tangistan on or ahout the 28th July 1914 and the plaintiff obtained relative
Bills of lading and insured the goods agaivst ordinary mavine risks. On the 5th
August in eonsequence of war having hroken ont hetween Great Britain and
Germany the plaintifi™s agent in Tngland, atihongh not instrueted to do so by
the defendants, sured the copper ngainst war visks and paid 160 per cent. pre-
fninm. The doctinents arsived in Bombay ou the 7t September  wlhereupon
the plaintilt tendered them to the defendauts and demanded payment of the
volee price of the goods inchiuding the above eenbioned exira pramium of
10 per cent. i vespect of insucance against war vizks. The defendants refused
to pay the wmonut denmanded on the ground that they were ot Hable 1o pay

ithe aforesaid extra premim
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Held: Inthe absence of express instructions from the defendants to effect
insmauee against wie visks the defendants were not liable to pay the extra
premium,

By another coutract dated 17th July 1914 the defendants purchased from
the plaintiff 900 bags of sugar c. 1. £. Mahomerah, July shipment, and agreed
to pay fur the said sugar in Bobay on being tendered the Bills of ladiug and
other documents in respect thereof. The plaintiff got the sugar shipped at
Hanburg on the 8. 8. Nicomedia on the 28th July 1914 and obtained, as he
alleged, relative Bills of lading in respect thereof and he insured the goods.
Subsequentiy after the documents relating to the said sugar had arrived in
Bomhay the plaintitf presented them to the defendants and demanded payment
but the defendants refused toaceept the documents or to pay the money on the
grounds frstly, that by reason of the state of war which existed and the Gov-
ernment proclunations prohibiting trade with the encmay performance of the
contract wonld be impossible, and secondly, that the docwnents which the
plaintiff presented as Bills of lading were not Bills of lading and were not
therefore the proper documents to be tendered in accordance with the terms of
a ¢ i f. contract.

Held, that in view of the Government proclamations the tender of the ship-
ping documents was not a valid tender and that acceptance of and payment
against the said documents would he a violation of the said proclamation.

Duncan, Fox & Co. v. Schrempft & Bonke O Lollowed.

Held, also, that a Bill of lading as known to merchants is a receipt for goods
actually delivered over and shipped on board the ship namned therein and signed
by the Captain or his vepresentative, and that the documents tendered to the
defendants as Bills of lading were not Bills of luding but mere receipts for
warehousing ov shipment.  As such they were no evidence of any shipment
and a purchaser under a e. 1. £. contract, if tendered such a receipt, would be
entitled to ask for a Bill of lading, for he is not obliged to pay upon proof
merely that the goods had arxrived at the port of departure.

THE facts appear fully from his Lordship’s judgment.

Campbell and Weldon for the plaintiff.

Inverarity and Sefalvad for the defendants.

MAcLEOD, J.:—On the 9th of June 1914, the defendant-
firm, carrying on business in Bombay, purchased from
the plaintiff, a merchant, also carrying on business in
Bombay, five tons round copper bottoms, c. i. f. Maho-
merah, July shipment, by a contract in writing at the
price and on the terms mentioned in the said contract.

M [1915] 1 K. B. 865.



VOL. XL.] BOMBAY SERIES.

The defendants agreed to pay for the copper in Bombay
against Bills of lading. The copper was shipped on
board the steamer Tangistan on or about the 28th day
of July 1914, and the plaintiff says he obtained the re-
lative Bills of lading and also insured the copper
against the ordinary marine risks. On the 5th day of
August, in consequence of war having broken out bet-
ween Great Britain and Germany, the plaintiff’s agent
in England insuved the copper against war risks and
paid 10 per cent. presuium for such insurance. The docu-
ments arrived in Bombay on the 7th of September, where-
upon, the plaintiff delivered three invoices for the copper
to the defendants and called upon them to pay the in-
voice price and also the aforesaid premium for insurance
against war risks. The defendants refused to pay
the amount demanded on the ground thatthey were
not liable to pay the atoresaid premium. By another
© contract in writing, dated the 17th July 1914, the
defendants purchased from the plaintift 900 bags of
sugar, c¢.if. Mahomerah, July shipment, at the price
and on the terms mentioned in the said contract. The
defendants also agreed to pay for the sugar in Bombay
against the Bills of lading. The plaintiff alleges that,
in performance of the contract, he got the sugar
shipped at Hamburg on board the steamer Nicomedia
on the 28th of July 1914, and obtained the relative
Bills of lading, and also insured the sugar against the
ordinary marine risks. On the 29th of July, his agent
in England insured the sungar against war risks and
paid half per cent. premium for such insurance. He
further alleges that the Bills of lading relating to the
sugar arrived in Bombay on the 15th day of August.
Thereupon, he delivered to the defendants an invoice
of the sugar and called upon them to pay the sum of
Rs. 19,251-15-3, being the price of the sugar inclusive
of the aforesaid premiom for insurance against war
risks. Fe further alleges that he has tendered the
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THE INDIAN LAW REPORTS. [VOL. XL.

Bills of lading for the sugar and the policy of insui-
ance against war risks to the defendants, but they have
failed to pay the amount claimed. Accordingly, he
asks for a deeree in this suit for the sum of
Rs. 8878-£-11, being the price of the copper with
interest at g per cent. from the 7t of September, 1914,
and the s of Ry, 19,231-15-3, being the price of the
sugur with interest at 9 per cent. from the 22nd of
August 1914,

The defendants in their svritten statement deny
that they were Hable to pay the 10 per cent. preminm
for inswrance of the copper against war risks, As a
matter of fact, since the suit was filed, the defendants
have paid the whole of the plaintif’s claim in respect
of the copper withont prejudice to their contentions
in this suit in order to get delivery of the copper ; and
if their contentions are correct they will be entitled
o a vefund of the amount paid for the insurance
against war risks. With regard to the sugar the
defendants do not admit that the plaintiff got the
sugar shipped at Hamburg on the 28th of July or that
the plaintiff obtained the relative Bills of lading in
respect of such shipment. finally, they contend that,
in view of the war and the proclamations that have
been issued from time to time by the British Govern-
ment, the contract between the parties has become
impossible of performance.

Tixhibits A and B ave the contracts lor the purchase
of copper and sugar respectively. They are what ave
called c.if. contracts under which the purchaser is bound
to pay the stated price fov the goods on tender of the
documents showing that the goods have been shipped
for transit to the port of destination, duly insuved
according to fhe terms of the contract, and that freight
has been paid. T think it is clear that under these
‘contracts the seller was not hound to insure against
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war visks, This was admitted by defendants™ connsel,
and by the plaintiff in his civealar of the 28th Jaly 1914
addressed to hisconstituents (Ex. D) wheveby he drew
their attention to the necessity of insuring sugar
indented through him against wav rigks in view of ihe
political sitnation in Burope. He also asked them to
note that if he did not veceive any instructions by
6 p. 0w, he wounld effect the necessary insnrance against
war risks on their sugar, and debit them with the extra
premiums. Without receiving any instructions from
the defendants the plaintiff cabled on the 28th to lhig
agent in England to effect insurance against war visks,
and I find that he was not justified in debiting the
defendants with extra preminms in the absence of
express instructions Lrom thew which, as a moatter of
fact, were not given. The sugar indented for under
Ex. B was insured against way rvisks at 4 per cent.
preminm but it appears now that the condition for
such insurance wag that the sugar was to be shipped
before the 1st Angust. The copper indented for under
Ex. A was not insured until the 5th August when,
owing to war having been declared between Great
Britain and Germany, 10 per cent. premium was
charged hy the under-writers.

The invoices for the copper per S8, Tangistan were
sont to the defendants on the 7Tth September and on
the 9th September they write: “ Again on the Tth Inst
you senb your invoices Nos, 522, 543, and 541 for ship-
ment of copper by BH. Tangistan charging 10 per cent.
extra insnrance and we arve surprised to sce why you
have pul such extra amount. Please note that _\'obu
have neverinforvmed ns chat yvou were going to insure
copper aguinst war visks before shipment up to the
time of the invoices. Ve are quite prepaved to . pay
vou accordingly as voon as we are satistied that the
consignments have heen really shipped as per invoice
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and are in course of transit.” This might be construed
as a consent on the part of the defendants to pay the
10 petr cent. on being satisfied that the goods had been
shipped, but the plaintiff’s letter of the 10th shows
that the plaintiff did not consider that the defendants
had agreed to pay the 10 per cent. and in their letter
of the 11th September the defendants definitely dis-
claim all liability for extra insurance. It was con-
tended that the case fell within section 70 of the Indian
Contract Act, but I do not think it does. The cases
cited were cases in which a mortgagee was held
entitled to charge his morvtgagor for sums paid by him
for land revenue to avoid the mortgaged land being sold
for non-payment. The analogy would only hold good
if the Tangistan had been captured and the defendants
had claimed the benefit of the insurance against war
risks. On the 21st October the defendants wrote that
it had been mutually agreed that plaintff was to charge
10 per cent. for war risks on goods shipped per SS.
Tangistan but plaintiff denied this in his solicitors’
letter of the 28th October. It is evident that the
defendants were perfectly willing, on a concession, to
pay 10 per cent. but this was not accepted by the
plaintiff, and it is impossible to find any substantial
ground for the contentions in their letter of the 28th
October that the defendants were bound to pay whatever
premiunm the plaintiff might have paid on their behalf
for the copper.

I find, therefore, that the defendants are entitled to
a refund of what they have paid to the plaintiff for the
insurance effected by him against war risks, in order
that they might get delivery of the copper.

The next question is whether the defendants were

entitled to refuse payment of the invoice amount of the
sugar.
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Tt is admitted that the invoice (Ex. K) was delivered
at the defendants’ office by the plaintiff’s clerk Saul
on the 15th August on which day the English Mail
arrived.

The invoice value was Rs. 19,146-3-3 to which was
added Rs. 423 approximate insurance against war risks
pending the arvival of policy from London. It is ad-
mitted that Rs. 423 was far in excess of what had been
paid by the plaintiff’s agent in London, and, therefove,
in any event, the defendants were asked to pay more
than what was due, but further there is a conflict of
evidence as to whether the shipping documents were
tendered on the 15th August, and 1 am satisfied that
no such tender was made. The plaint carvefully refrains
from alleging they were, nor is any such suggest‘ioh
made in the correspondence until the 16th November.

I do not believe the witness Sanl who said that he
tendered shipping documents to the defendants’
Moonim together with the invoice on the 15th August.
The documents were sent to the National Bank and it
would be most unlikly that the plaintiff received them
from the Bank on the same day that they arrived from
Bngland and this is supported by the plaintifl enterving
in his Bill-book the bill drawn against the sugar on
the 18th Aungust. It seems clear that the usual
practice of the plaintiil was to send the invoices to his
constituents, to inform them what was the amount
payable, the documents thercalter either being sent
with a covering letber, see Ex. 8, or being delivered
over on payment of the invoice value.

But agsuming that the shipping documents now pro-
dueced in Court were actually tendered to the defendants
on the 1hth August, was there amongst them a Bill of
lading awainst which only the defendants were bound

R 1093

17

1915,

Nisatw Tsaac
BEgnor




1915,

Wisay Traac
BexHor
2
Han
SULTANALL
SHASTARY
& Co.

THE INDIAN LAW REPORTS. [ VOL. XL.

to make payment ? Bx. H collectively are the docu-
ments relating to the 900 bags of sugar issued by the
Haraburg American Line which the plaintiff contends
are Bills of lading. The writiny on the face of the
document is in German. On the Back general rules are
printed in German and English.

Fach document which was issued in triplicate pur-
ports to be a receipt for the goods named therein from
Messrs. Cohre and Amme for transport by the German
steamey, Nicomedia, Captain—or subseguent steamer
through the Suez Canal for Mohammerah to order cr
to be delivered to the order of—. I see no reason to
doubt that the plaintiff has frequently received docu-
ments in a similar form purporting to be Bills of lading
which he has handed over to higindentors and that,
on presentation of such docnments, the indentors have
obtained delivery from the shipowners of the relative
goods and that, therefore, such documents have per-
formed the ordinary functions of Bills of lading. But
it is indisputable that a Bill of lading, as known to
merchants, is a receipt for goods actually delivered
over and shipped on board the ship named thercin
signed by the Captain of the steamer or his represent-
ative, and no document which does not conform to
these conditions can strictly be called a Bill of lading.
It zaay be that, as a matter of convenience, ship-owners
may issue to shippers receipts in triplicate for goods
delivered at the warehouse for shipment, such receipts
being accepted by the shippers in place of Bills of lading,
forwarded to the consignee, and accepted by the ship-
owners’ agents at the port of delivery as entitling the
consignee to delivery, and under ordinary circum-
stances no dispute would arise. But the fact remains
that these receipts ave not evidence of shipment and if
such a receipt is tendered to a c. 1. f purchaser he is
entitled to_ask for a Bill of lading, for he is not bound
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to pay upon proof merely that the goods have arvived
at the port of departure. It has been contended that,
under the contract in this case, the purchaser has
agreed to accept the date of the carriers’ or whar-
fingers’ receipt as the date of shipment, and that, there-
fore, he is not entitled to say that the goods were uoi
shipped on the 28th July, the date on which the docu-
ments (Ex. H) were issued. But that agreement is
contained in the clause which absolves the seller from
responsibility for late or non-arrival of the goods
under certain circumstances and declares that the period
during which such stoppage as is therecin described
continues shall not be considered to form part of the
tims mentioned in the contract for the completion
thereof. Therefore, the sugar, having been received by
the carriers at Hamburg on the 28th July, the pur-
chaser could not contend that it was not July shipment,
but the seller was not absolved from his obligation to
tender a Bill of lading. 1f a Bill of lading had been
tendered the purchaser would have been bound to pay
the invoice value, though he would be still entitled to
claim a refund if he could prove that, as a matter of
fact, although the Bill of lading had been issued, the
goods had not been shipped.

The defendants, before the hearing, took out a
summons for the issue of a commission {o examine
witnesses in London, Dunkirk and Hamburg in order
to prove that the Nicomedia left Dunkirk on the 30th
July and arrived at Hamburg on or about the 3lst
July, but T do not think that they were entitled in
this snit to ask for such a commission as the question
whether the goods had been shipped could only be
relevant in a suit to be filed by the defendants.

My, Inverarity produced certain copies of Lloyd’s
Weekly Index which showed that, according to the
information received at Lloyds from their agents, the
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Nicomedia left Dunkirk on the 30th July, arrived at
Hamburg on or about the 31st July and was still there
in Novemher. He admitted that the information con-
tuined in the Weekly Tudex was not evidence bhut it
seems nnfortunate that in a Cours dealing with com-
mercial cases it should not be permissible to rely on
such a publication which is treated by business men as
affording veliable information regarding the movements
of ships on Tloyd's Register and that it should be
necessary in order to prove where a ship was on a parti-
cular date to produce evidence of witnesses who had
actually seen the ship. A special list for commercial
causes was Instituted so as to induce the confidence of
the commercial world that their disputes would be
adjudicated upon expeditiously and in accorvdence with
the Law Merchant. The law of evidence has always
been the despair of the husiness man and apart from
tlie fact that a commercial cause is set down for hearing
as soon as possible after the issue of the summons and
takes precedence of other causes, there is little to be
guined if a party is exposed to the ordinary delays of
the law.

It is certainly desirable that a Judge trying a coni-
mercial cause should have a power to dispense with
the technical rules of evidence for the avoidance of
expense and delay which might avise from commissions
to take evidence or otherwise.

The last question is whether if the Bills of lading
had been tendered, that would have amounted to a
valid tender having regard to the Proclamation issued
by the British Government on the 5th August and
published in the Bombay Government Gazette, on the
10th Angust (Ex. 9).

All persons resident carrying on business or being
“in’ British Dominions are warned not to supply tc or



VOL. XT.] =~ BOMBAY SERIES.

obtain from the German Empire any goods, wares. or
merchandise or sapply to or obtain the same from any
person resident carring on business or heing thervein.
nor to supply to or obtain from any person any goods.
wares, or merchandisé for, or by any way of transmis-
sion to or from the German Empire or to or from any
person resident carrying on husiness or being thervein,
nor to trade in ov carry any goods, wares, or merchan-
dise destined for or coming from the German Empire
or for or from ahy person resident carrying on business
or being therein.

It is difficult to see how the acceptance of the ship-
ping docnments relating to the sugar by the defendants
would be considered ag not being a violation of this
Proclamation. '

In Duncan, Foxr & Co.v. Schiempft & Bonke ® the
plaintiff had sold Chilian honey per steamer c¢if. to
Hamburg. The honey was shipped on a German steamer
and on the Hth August what was admitted as a tender
of the shipping documents was made. The defendants
refused to accept the tender. On a special case stated
by arbitrators it was held that sueh refusal way justified
hecause by accepting the tender and obtaining the
gooods the defendants would be carrving out a contract
in violation of the proclamation against trading with
the enemy. Tt seems that this decision must cover a
case of goods coming from Germany.

The suit must be digmissed with costs, each party to
pay his own costs of the summons for commission.

Defendants to be entitled to a refund of the amount
paid for the 10 per cent. preminm and interest, if any,
with interest at 6 per cent. from date of payment.

Solicitors for the plaintiff : Messrs. Judah & Soloman.

@) [1915] 1 K. B. 365.
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Qoliciiory for the defendants: Messrs., Matubhat,
Jeemmdetram & Madan. '
Suit dismissed.

M. F. N,

APPELLATE CIVIL.

Before Sir Busil Seott, Kt., Chief® Justice and 7. Justice Shah.

ACHUT RAYAPA SHANBAG (Umemwal DEFENDANT ) APPELLANT v,
GOPAL SUBDAYA SHANDBAG ( Omcisar Prawrive ) Resroxpeyt.”

Limstation Act (IX of 1908 ), Schedule I, articles 92, 93—S8uit to declare the
Forgery of an  instrament—dttenyit—Loase—dtiempt to record «  lease
wdar the Rozond of Rights Act ( Bom. det IV of 1008 ) is not an aftempt
to enforce.

The defendant applied to the Mamlatdar to record, under the Record of
Righis Act 1903, a lease under which he claimed to Le entitled to a rent of
400 cocoanuts from the plaintiff. The application was made on the 4th
Aungust 1908 but the plaintiff having cowplained that the docuwment was a
forgery the Mamlatdar declined to record it.  The defendant then applied to
the Collector who on the 11th Angust 1909 ordered that the lease should be
recorded.  On the strength of the record, the defendant sued in the Mamlat-
dar's Court for the enforeement of the terms of the lease and recovered in
April and July 1912 cocoannts of the valne of upwards of Rs. 40, Withiu three
years of the recovery of these cocoanuts the plaintiff brought the suit to
recover back the value of the coconnuts on the footing of the alleged leaso
being o forgery. The defendant contended that the suit was barred under
article 93 of the Limitation Act, ou the ground that it was Aled more than

three years after the 4th August 1908, the date of an attempt to enforce it
ngainst the plaintiff,

Held, that the suit was not barred under article 93 of the Limitation
Act, 1908, as the first real ‘attempt to enforce’ the lease took place when
the defendant attempted to recover the vent under the lease and that attempt
was made within three years of the institution of tho suit. The attempt to
get the lease recurded under the Record of Rights Act, could not be put
Ligher than an uwnsuceessiul attempt to bave a docment registered in a caso
in which registration was necessary (art. 92 ) ; aud that such an altempt was
uok an altempt to enforce the lease.

® Appeal from Order Now 59 of 1014,



