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APPELLATE CIVIL.

Before Mr. Justice Batchelor and 2Ir. Justice Shah.

1916, PARSHOTTAM VERIBHAT and .o th e r s  (o iu g in a l D e fe k d a k ts ) ,  A m u -  
Decmher a n ts  v. CnilA'l'RASANGJI MADIIAVSANGJI THAi^UEE (oeiginal 

P la in t i f f ) ,  Eesponde.nt.*

Broach and Kaira Incumhercd Estates Act ( X X I  of 1881), section 
Indian Contract A ct (^IX of 1872^, section 65— TahiJcdar, viorigage hj— 
Validity of mortgage during Taltikdar's life time— Mortgage void on Tulnh 
dar's death—Mortgagee not entitled to compensation for discharge of 
mortgage.

A mortgngc cffcctcd l>y a talukdar being void beyond the nntuval life of the 
moitgngor taliikdar luider sei'tion 28 of the Broach and Ivaira Inciinibered 
Estates Act (XXI of 1881), the mortgagee is not, in that event, entitled to 
recover'back the money advanced by him on the mortgage under section G5 of 
the Indian Contract Act (IX of 1872).

Javerlhai Jorahhai V. Gordhan NarsiS^\ distinguished.

S e c o n d  appeal from tlie decision of B. C. Kennedy, 
District Jnclge of Aliniedabad, reversing the decree 
passed by M. I. Kadri, Subordinate Judge of Uniretli.

Suit to recover possession of property.
Ontlie 23rd March 1894, Madhavsangji, the then Taluk- 

dar of Klierda and the father of the plaintiff, mortgaged 
the property in dispute to the defendant. Madhav- 
sangji died on the 8th November 1907 and was sjicceed- 
ed by the plaintiff.

The i^laiiitiff filed the present suit to recover posses
sion of the property ffee from the incumbrance created

“ Secoiid Appeal No. 1128 of 19 L5. 

t  The section runs as follows :—
“ When a thakuv has been restored under section 26 to the possession of any 

property, no mortgage, charge, lease dr alienation of such property, or of any 
part thereof, made by such tliakur, shall be valid as to any time beyond liis 
natural life.”

W (1914) 39 Bora. 358.
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by his father on the ground that the mortgage was valid 
ORly during the life time of his father under section 28 
of the Broach and Kaira Incumbered Estates Act (XXI 
of 1881).

The Court of first instance held that the section did 
not apply and. dismissed the suit.

On appeal, the District Judge reversed the decree and 
a^rarded the plaintiffs claim on the ground that the 
section applied to the case and that the defendant was 
not entitled to recover back the monef advanced by 
him on Lhe mortgage.

The defendant appealed to the High Court.
G. Thakor., for tlie appeUant:—The estate in 

question ‘ vested ’ in the Talukdari Settlement OiScer in 
1878 when Shivsiiigji was the Talukdar. The manage
ment terminated in .1891. The estate that was conveyed 
to Madhavsingji was not his estate, but the estate of 
Shivsingji. Section 28 of the Broach and Kaira Encum
bered Estates Act, 1881, has therefore no application, 
for it applies only to a Tliakor who has been ‘ restored ’ 
to possession under section 26. •

Section 65 of the Indian Contract Act, 1872, apjilies. 
The words “ becomes void ” refer to contracts like the 
presejit: see JcwerbJiai Jorabhai v. Gordhan Narsî '̂ '̂ ', 
Girraj BaJchsh Y. Kazi H am id DhuramseTj v.
AJuned,hhaP\

N. K. Mehta, iox the respondent, was called upon on 
the secondjDoint:—Section 65 cannot apply to contracts 
valid during the life time of the.executant. A mortgage 
is not a contract but a conveyance. The section does 
not apply to a conveyance. The cases cited are cases, 
under tlie Bhagdari Act, where the transaction is void 
ah initio.

P a k s h o t t a m

V e r i b h a i

V.
ClIHATRA-

SAiNQJI.

1916.

G. N. Thakot' was heard in reply. 
W (1914) 39 Bora. 358.

(3) (1898) 23 Bom. 15.
(188G) 9 All 840.
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1916. B a t c h e l o r , J. :—T lie  s u i t  o u t  o f  w l i i c l i  t l i i s  app eal 

a r is e s  w a s  b roL ig lit b y  t l i e  p la in t iH  fo r  a  d e c la r a t io n  that 

a  d e e l  o f  n io i-b g a g e  m a d e  i n  M a rc li, 189 4 , b y  l i i s  fa th e r  is  

m il l  a n d  v o id .  Tlie p l a i n t i f f  a ls o  s o u g l i t  to  recover  

p o s s e s s io n  o f  t h e  i^ r o p e r ty .

The plaint stated tliat the plaintiff is, ami his father 
was, a TaUikdar of Kherda, and the mortgage-deed was 
void under section 28 of the Broach and Kaira Incum
bered Estates Act (XXI of 1881) after the deatli of the 
mortgagor, tlie plaintifl’s father. The defendants are 
the representatives of the original mortgagee.

The lower appellate Court lias decided in favour oi 
the plaintiff upon the main contention,- and nothing has 
been said in the argument before us to lead us bo doubt 
the accuracy of tliat conclusion. Under section 28 of 
Act XXI of 1881 it is provided that in circumstances 
sucli as we have liere no mortgage shall be valid as to 
any time beyond the natural life of the mortgagor 
Talukdar.

Mr. Thakor, however, on behalf of the defendants, has 
contended that they are entitled to recover back 
the money advanced by them on the mortgage and that 
until this restitution is made to them the plaintiff has 
no right to recover possession of the property. The 
learned pleader has relied in the first instance upon 
section 65 of the Contract Act. That'section, however, 
in my judgnient is of no application, For the case 
bjsfore us is not a case where an agreement is discover
ed to be void or where a contract became void. The 
present is a case rather of a transfer of property by way 
of mortgage, the transfer being perfectly valid when 
made and remaining valid for a certain period of time 
fixed by the law, i.e., tlie lifetime of the mortgagor.

Then the learned pleader called in aid of his conten
tion this Court’s decision in Javerbhui Jorahhai v.
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Gorclhan Narsi^l That case must, however, as I 
think, be distinguished. It was a case under the 
Bhagdari Act, 1862, and the consideration for the 
mortgage failed ad initio. In those circumstances 
the Court held that it was open to the plaintiff- 
mortgagees* to recover under the covenant, which 
provided that if there should he any hindrance or 
obstruction concerning the house, the defendants and 
their property, their heirs and representatives would be 
liable for any loss which the plaintiffs might sulfer and 
for the moneys which the plaintiffs had advanced. In 
other words, in that case, since the mortgage was void 
from the beginning, the event contemplated in the 
covenant had in fact happened, and the plaintiffs were 
entitled to take advantage of that happening. The 
covenant in the present case is in form very like that in 
Javerhhai’s case^K It runs in these words : “ If any 
manner of obstruction or hindrance be caused or any 
claim or right be preferred as regards this land, I per
sonally, my heirs and representatives and children are 
to be answerable for your amount in resj^ect of the 
mortgage.” But it seems to me impossible to isay here 
that the event contemplated in the covenant has in fact 
happened. For the defendants actually obtained posses
sion of the mortgaged property and retained p o sse ss io n  
of it until the death of the mortgagor, i.e., for a total 
period of about nineteen years. '

Now the parties to this mortgage and this covenant 
must, I think, be taken to have contracted with refer
ence to the existing law, and the covenant must be read 
as limited to the time during which the mortgage 
remained valid under that law. During all that time, 
as I have said, there was no hindrance or obstruction or 
any other circumstance which could call the terms of

P a r sh o t t a m

V e h i b h a i

V.
C h h a t h a -

SANOJr.

1916.

W (19U) 39 Bom. 358.
IL R  9—5
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1916. tlie covenant into operation. It is true that tlie defend
ants’ term of x3ossession lias been shorter than it would 
have been if the law had been otherwise. But I can
not see how the defendants can lawfully complain of 
that. They must, in my view, be regarded as having 
taken their chance as to the length of their <possession. 
As the learned District Judge observes: “ Presumably 
the mortgagor and mortgagee knew how they stood, 
and T suppose the mortgagee took proper care of his 
interests in view of the unsatisfactory nature of his 
security.” I am of opinion, for these reasons, that the 
contract between the parties has eifectually been carried 
out subject to the law of the country according to which 
they must be taken to -have contracted. It follows, 
therefore, that the defendants are not entitled to any 
money compensation for handing over possession to 
the plaintiff.

The appeal, therefore, in my opinion, fails and should 
be dismissed with costs.

S h a h , J I am of the sanie opinion.

Appeal dismissed.
K. R.

APPELLATE CIVIL.

: 1917.

March 14.

Before Mr. Justice Beaman and Mr. Justice Madeod.

D A W A L  P I R A N S H A H  a n d  a n o t h e r  ( o r i g i n a l  P l a i n t i f f s ) ,  A p p e l l a n t s  v . 

D H A R M A  R A J A B A M  M A N G G -A R U D D I a n d  a n o t h e r  ( o r i g i n a l  

D e f e n d a n t s ) ,  R e s p o n d e n ts .®

Transfer  o f  P r o p e r ty  A c t  ( I V  o f  1SS3), section 54— Tnclian Regis tra tion  Act  

( X V I I  o f  I9 0 S ) ,  sections 17, 5 0 — Sale  o f  land below R s .  100  in value by 

unregistered deed o f  sale and de livery  o f  possession— Sale v a l id  on p r o o f  o f  

sale and  de livery  o f  possession— 'Secondary evidence o f  unregistered, deed of 

Jol-e, whether adm issih le .

* Second A ppal No. 312 of 191§,


