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Before Mr. Justice Beaman and M i\ Justice Heaton.

GANESH VINAYAK JOSHl ( o r ig i n a l  D e f e n d a n t ) ,  A p p e l l a n t i i . SITABAI 1916.
WIDOW OF NARAYAN BAHIRAO JOSHI ( o i t ia ix A L  P l a i n t i f f ) ,  REfs- Septembev
PONDENT. ’ . 1 4 .

Inavidai— Suit to recover assessment from tenant— TenauCs liability to p a y  
customary rent—Judi—Limitation Act { I X  of 190S), Schedule I, Article 131 
—Recurring right—Limitation—Demand afid refusal.

Lands situated in Inain villages not being in the actual possession of Inain- 
dars themselves and falling under the calculation of Government Judi are 
liable in turn to pay customary rent, assuming that there has been no survey 
and assessment or contractual rent agreed iipon to the Inamdars who are 
directly liable to fioverninent for the Judi.

The payment of assessment is a recurring right falling within the contempla­
tion and language of Article 131 of the first schedule of the Limitation 
Act (IX of 1908). In order that such a recurring right should be time-barred, 
it is necessary for the defendant to show that there lias been a definite 
demand and refusal. Mere omission on the part of the person having such 
right to exercise it will not start a period of adverse possession under the 
Article.

S e c o n d  appeal from the decision of J. A. Salclanlia, 
Assistant Judge at Tliana, confirming tlie decree passed 
by M. H. Wagle, Subordinate Judge at Panvel.

Suit to recover arrears of assessment.

Tlie land in question in respect of wliicli tlie arrears 
of assessment were claimed was situated in the village of 
Pasari, which had been granted in  Inain to an ancestor 
of the plaintiff and the defendant. The defendant had 
assigned his Inani rights to his son and was holding 
the land as a tenant.

In 1905, the plaintifl: served a notice on the defend^ 
ant calling upon him to pay assessment on the land ; 
but the demand was not complied with. The ijlaintiff
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1916. sued in 1‘913 to recover arrears. »of assessment for'tlie
' ------ years 1911 to 1913.

G-a n e s h

ViNAYAK The defendant contended inter alia  that he was not
SiTABAi. tenant; that the i^laint hind was never assessed ; and

that the suit was tinie-barred.

The Subordinate J udge raised an issue; “ Whether 
the plaintiJQ: cannot claim assessment of the plaint 
property as contended by the defendant ? ” and found 
that it was not proved that the plaintiff could not claim 
the assessment. The claim was therefore decreed.

On appeal the Assistant Judge held that the first 
Court rightly threw the omis probandi  on the defend­
ant, and conlirmed the decree.

The defendant appealed to the High Court.

S. Y. Abhyankar, for S. li. Bakhle, for the appel­
lant :—The defendant is not a tenant but is one of the 
Inamdars. The plaintiff cannot demand payment of 
assessment until a partition takes place between the 
Inamdars. The claim is barred by time, no assessment 
having been levied for nearly 30 years.

P. B. Shingne, for the respondent:—The defendant 
having assigned his Inam rights is a tenant and. is 
liable to pay customary ren t: R ajya  v. Balkrishna  
Gang ad liar The land in question is liable to pay 
Judi. Mere non-payment of rent is not sufficient to 
prove adverse possession ; the payment of rent is a 
recurring right governed by Article 131 of the first 
schedule to the Limitation Act, 1908.

Beaman, J. :—This case has occasioned us much 
difficulty, partly because the pleadings in themselves 
are very far from precise, partly because on a first 
view the issues seem to. throw the omisi upon the
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wrong party and partly because both the learned 
Judges, who have dealt with the case, bei];ig versed in  
matters of this kind, particularly Mr. Saldanha who 
has exceptional knowledge and experience of Inam and 
Khoti cases, have apparently felt no d.oubt or difficulty 
whatever in d.eciding in favour of the plaintiff. It is 
true that the trial Judge, in order to elucidate the 
pleadings, felt obliged to examine both the plaintiff 
and the defendant, and we understand the process of 
his reasoning upon that additional material to have 
been something of this kind.. The plaintiff is admit­
tedly one of two Inamdars of the village in which the 
land is situated. The land in suit is admittedly .land 
upon which the Government Judi has been calculated, 
and it appears to be virtually an admitted principle, 
or if not admitted, then well established by legal deci­
sion, that all lands in such villages not being in the 
actual possession of Inamdars themselves and falling 
under the calculation of Government Judi are liable in  
turn to pay customary rent, assuming that there has 
been no survey and assessment or contractual rent 
agreed upon, to the Inamdars who are directly liable to 
Government for the Judi. Having arrived at that 
position, the learned trial Judge, perhaps rightly, 
though on this we express no confident opinion, framed 
an issue throwing the whole burden of proof upon the 
defendant. He called upon the defendant to show that 
on the facts admitted the land in suit was exempt from 
the payment of customary rent to the plaintiff. Now 
the defendant being thus put to his defence and a’̂ âre 
of the form of the issue, it became specially incumbent 
upon him, if he really relied upon any such plea, to 
give the Court ample information. He, however, never 
more appeared to conduct his defence. The result is 
that the record is confined to the statements of the 
plaintiff and defendant taken before the issue was 
framed. Yet neither the learned trial Judge nor the
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1916. learned Judge of first appeal appear to have entertained 
tlie very least doubt but that upon the facts so disclosed 
this land was liable to the plaintiil, as one of two 
Iiianidars, who had paid the Judi to G-overnment for 
half the customary rent, and in the circumstances we 
liave stated, particularly in the absence of all evidence 
led hy tlie defendant, we do not l‘eel we are in a posi­
tion to disturb findi ngs so confidently readied.

Tlie only point upon wliicli we liavc felt some doubt 
at a later stage of the case was wliether, on the 
pjaintifl’s admission that no dliara  or assessment or 
customary rent, whichever term be preferred, had been 
levied for the last thirty-five years, the present suit was 
within time. Here, again, the learned Judge of first 
appeal seems to have felt no doubt and the reason is, we 
think, that this must be treated as a recurring rig&t 
falling within the contemplation and language of 
Article 181. In order tliat such a recurring right should 
be time-barred, it is necessary for the defendant to show, 
as we lield in a recent case, that there has been a 
definite demand and refusal. Mere omission on. the part 
of the x)erson having sucli right to exercise it w ill not 
start a period of adverse possession under Article 131. 
It is exactly on all fours with an ordinary suit for rent 
where the landlord has for many years made no demand. 
In all such cases, unless there has been an express re- 
]3udiation of the landlord's title and an open declaration 
that the lessee holds adversely in interest to his ori­
ginal lessor, I am not aware that a suit for rent has ever 
been held time-barred, merely because rent has not been 
IDaid over a long period.

That being our view upon the special point of limita­
tion, we think that the suit is witliin time, and we 
must now hold that the appeal fails and must be dis­
missed with all costs.
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Heaton, J. I agree to the order proposed and
entirely concur witli tlie views expressed by my learned 
Colleague generally and especially on the j)oint of 
limitation. I think it probable that had I been the 
Judge of first instance, I should have framed the issues 
which the defendant asked for. But I confess I do not 
feel that I can say with confidence that the Judge was 
indubitably wrong in refusing to frame them, and 
whatever may be the error in the decision arrived at, 
if there is an error, is undoubtedly due to the negli­
gence of the defendant in declining to produce whatever 
evidence he had and to put his case fully before the 
Court.

Appeal dismissed.
Hi. R.
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C iv il P ro ced u re  Code ( A c t  V  o f  1 9 08), O rder V I I I ,  R u le  6 — S et-o ff— 
P la in t i f s '  c la im  based  upon an  account o f  goods su p p lie d — D efen d a n t p le a d e d  

b y  loay o f  se t-o ff am ount o f  w ages due— C la im s based  upon a  money dem and  

— C apacities o f  p a r tie s  not v a r ie d —S e t - o f  can be a llow ed.

The plaintiffs’ claim was based upon an account of goods supplied to the 
defendant. The defendant admitted the claim but urged by way of set-off 
the amount of pay due to him by the plaintiff. The Subordinate Judge 
allowed the set-off and found that the plaintiffs’ claim was satisfied. The 
District Judge was of opinion that it was not open to the defendant to urge by 
way of set-off the claim which he did urge. On application by the defendant 
to the High Court,

Application No. 126 of 1916 under extra-ordinary jurisdiction.
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