Septmiber 7.

152 INDIAN LAW REPORTS. [VOL. XLI.

APPELLATE CRIMINAL.-

Before Mr. Justice Beaman and Mr. Justice Ueaton.
EMPEROR w BLANCHI C. CRIPPS *

Indian Penal Code {Act XLV of 1S60), section 317—Ea'/posxire or abandon-

ment of a child hy a im'SQu liamng cave oj it—Person entrusted with a
child for ahandoniiig it has the care of it.

Accuserl No. 1 liaving given birth to an illegitiinato child gave it to her
sister, aecuaed No. 2, with a view to diapose of it socretly. Acciiscd No. 2
accordingly carriod it by a railway train and abandoned it in a Second Class
compartment. On these facts, accused No. 2 was chargcd with an offence
under section 317 of the Indian Penal Code ; and accused No. 1 with having
abetted the offence under sections 317 and 109 of the Code. The Sessions
Judge acquitted them both, the accused No. 2 on the ground that sho had not
the care of the child, and accused No. 1 on the ground that as no principal

offence had been coininittcd she would not bo guilty of abetment. The
Government having appealed,

lleld”™ reversing the order of acquittal, that both tho accused had conunitted
tho offences with which they had been chargcd.

Appeat by tlie Government of Bombay from an order

of acquittal passed by B. C. Kennedy, Sessions Judge
of Alimedabad.

The two accused were sisters. Accused No. 2 was
charged witli an offence made punishable 1)y sec-
tion 317 of the Indian Penal Code, in that slie abandon-
ed a child of 15 days ; and accused No. 1 was charged
with iiaving abetted* her sister, under sections 317
and 109 of the Code.

The facts were that accused No. 1 who was unmarri-
ed-and a girl of fourteen became pregnant. With the
help of her sister, accused No. 2, she went to the Civil
Hospital at Alimedabad, where she gave birtli to a
child. Fifteen days afterwards, both tlie accused drove
from the hospital to the Railway station at Ahmedabad
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in the evening ; accused No. 1 gave lier child to accused
No. 2 ; and accused No. 2 took it with her in a Second
Chiss compartment in the Gujarat Mail leaving Ahmed-
abad at about 9-20 p. m. At the first stop (Mehmadabad)
accused No. 2 got out of the carriage leaving the child
under the seat and turning out the light. The child
was carefully wrai*ped uj) and was provided with a
bottle of milk. The train went on ; and at the next
stoiD (Nadiad) the child was found by a passenger and
given over to the Police.

The accused were tried by the Sessions Judge of
Ahmedabad ; but the learned Judge being of opinion
that both the accused were Inot guilty of ofllences
charged, acquitted them, on the following grounds —

As for the question of abandonment | find that this was an abandonment.
The analogy (relied on by. the defence) of a person who puts a child into the
box of a foundling hospital is faulty. There is the transfer to the care and
custody of a person Avho will look after the child. Such abandonment is not
therefore an exposure or leaving. Here no doubt the second accused hoped
and expected that the child would he found by some chaiitable person and had
wrapped it up well and provided it with milk so that it could he fed immedi-
ately on its being found. But all this Avas conthigcnt and conjectural and the
iinding and preservation of the child if it took place would depend on no act
of the person leaving it but on the course of events Avhich she could not
foresee with certainty or in any way control ; and this seems to nxe what is
meant by exposure or leaving with the intention of totally abandoning.

If then tho person abandonhig the child is a person contemplated by the
section the ofHenco is complete. But it is here that the difficulty arises.

Tlie person who abandoned the child Avas not the father or mother. The
mother handed it over to the second accused. The mother therefore did not
expose or leave the child.

In a carefully drafted Act like the Penal Code it is impossible to read into
the section for “ expose or leave,” “ causes to expose or leave."

Was the aunt, the accused No. 2, a person having care of the child ? 1 do
not on the whole think so.

The words obviously mean a person entrusted with the child to take care of
it and not"a person who is merely a minister for exposing it, Ae far as | can
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191G. see the persons fiiincd nf in tlic sccUon arc parcnla, l)al)y fnrmera and wicked
undcs and tlie law dues not aeein to make it piiiiisiuilile to hand over a ch'ld to
EjirEROuU a person for the purpose of nhaiidoiiini;- it. The only authority on tho pouit ig
Y- -quoted in Mayuo and ia to the Hanio ofCcct. Tiio law thus difilers very
Cripps. materially from the Eiigiisli Law a? it stood whon the Code was drafted and |
suppose that the legislators had somo reason for drafting the section in tho

way in which it has been drafted.

Possibly tliey tlioiight that the oa>c was not likoly to occur very often be-
cnusc children abandoned are generally bastard children and are exposed in
order to conecal that the mother had mi.scondiicted herself and tlierefnre there
would be little likelihood of the motlier’s conliding tho fact of her having a

child to a third person. Probably tho ease is rare, as there are no reported
cases.

It would appear then that the second accused has not cominitted the offence
delined in section 317, Indian Penal Code. The accused No. 1 cannot, therefore,
be convicted of abetting the accuscd No. 2, who ha» comuntted no oiionco,
and Roctiou 37 does not help matters.

The CTOvemment of Bombay axDpealed against tlie
order of acquittal.

S, SyPatkar, Govermuent Pleader, for the Crown —
Accused No. 2 had the care of the cbikl when she re-
ceived it ftom its mother acca™ied No. L Her custody
was with a view to abandon the child. Her offence is
complete as soon as she abandons it t see Statute 57
&58 Vic. c. 41 ; Klrvj-Emperor  AntakkeS™M

T. Il. Desai, for the accused :~The act of the accused
No. 2 did not amoant to ivliolhj abandoning” the
child ; and so it was not an offence under section 317 o!
the Indian Penal Code \tdien she left the child fully
covered up and provided it with a feeding bottle. She
fully expected that the child would ultimately be dis-
covered at the terminus station in 10 hours time, if
it was not found at an intermediate station. Accused
No. 1 took no part in tlie affaif and was not guilty
of any offence: see Qiifieii-Empress v. MirchlaS™ ;

(1901)24 M ", G62. (189G) 18 AU. 364 at p. 3G6.
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The Croxira v. Mussammat Blmran™ and Qucen-Em-
prnss v. Fdani Heirlard.

Beajsian, J. :— T his is an appeal by the Government
of Bomba}”against the acgnittal o' two women by the
Sessions Judge of Ahmedabad. The offences with
which they were chargcd were nndcr sections 317
and 109 of the Indian Penal Code.

The facts, which are undisputed, are that the younger
of the two accused persons, a girl of fourteen, became
I™“regnant while still unmarried, and in order to conceal
her shame from her parents with the connivance of the
elder of the two accused, her sister, she was conveyed
to the Civil Hospital of Ahmedabad where she* was
safely delivered of a child. As soon as she was
sufficiently recovered the two sisters agreed that it
would be advisable to dispose of tlie child secretly.
Accordingly, the young mother handed the child to her
elder sister who carried it by train to Mehamedabad
where she left it in a Second Class compartment. The
child was carefully wraj)ped up and a bottle of milk was
left by its side, so that as soon as it was discovered by
ay*' one there should be means of feeding it.

These being the admitted facts, the, learned Sessions
Judge came to the.conclusion that no offence Jiad been
committed by either of the accused persons. The mother,
in his ox™inion, was the only one of the two who had the
care of the child and she neither exposed nor left it with
the intention of wholly abandoning it. Her elder sister
according to the view taken by the learned Sessions
Judge—a view which had formerly been expressed in
the Madras High Court—was not a peison having the
care of the child within'the meaning of the section,
because she was only entrusted with the child for the
express jjurpose of exposing or leaving it. ;

w (1878) P. K. No. 5 of 1878 (Cr.). «) (1871) 16 W. B. Cr. 12,
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A further point has been argued before us, viz., that in
any view, neither of the accused had the intention of
wholly abandoning the child. That, we think, is un-
necessary to discuss. It is perfectly clear tliat liaving
regard to the true objects of sections of this kind, we
should not be too nice in fitting facts literally to the
words of the section but look to them as a whole, and so
looking at them we should have no hesitation whatever
in saying that the intention of both the sisters was to
get rid of the child, as far as they were concerned, that
is to say, of wholly abandoning it without at the same

time providing for its immediate protection and care by
other persons.

The first point,however, needs a little more considera-
tion although we have no doubt that the learned Judge
was wrong. It is not so easy to demonstrate this by
dialectical analysis. We cannot help feeling, however,
that in cases of this kind, any person receiving an infant
from its mother on the distinct understanding, as in
this case, that the motlier never desired or wished to
have the child back again, must in law be regarded as a
]erson having the care of that child until he or she had
transferred it to the care and custody of some ofNer
person or institution. The difliculty arises in cases
where the care or i)ossession—whatever term be used—
intended by the mother, would be in tlie contemplation
of both tlie persons concerned for an extremely short
time. Suppose, for example, the motlier desires to
abandon her child and on that distinct understanding
she requests another to leave it in a lonely- field some
two minutes distance away, we are still of opinion that
during that space of time, the second person carrying
the child with no other object than that of exposing
and leaving it in the appointed place would have the
care of it sufficiently within the meaning and contem-
plation of section 317. This can be easily exemplified by



VOL. XLI.] BOMBAY SERIES. 151

retaining all other conditions but extending that of
time. Suppose a second case in which the mother makes
over her child in India to a person with the intention
that that second person should carry the child to South

America aiid there abandon it. The intervening period
might be several months and during the whole of that
time the person in actual xDOSsession of that child would,
in our opinion, have the care of that child within the
meaning and contemplation of the section and we do
not think that in such a case the facts would ever
occasion any doubt or hesitation at all. But if we are
right, mere extension of time could not affect the under-
lying principle, and that principle again would hav” to
be applied in each case witli reference ty™its facts and
also with that degree of common sense which Judges of
experience are supposed to exercise while administering
the criminal law. It is sufficient for our puriDOScs to
look first at the real intentions of the persons and see
whether they fall within the mischief which the parti-
cular section of the Indian Penal Code is designed to
strike at. If we needed confirmation of this view, we
might look to the English statute, where the case with
which we are dealing has been expressly foreseen and
provided for. There it is enacted that a person, situated
exactly as the accused No. 2 was situated in this case,
that is to say, having the de facto possession of the
child, has the care of the child for the purpose of the
statute.

While, therefore, we think that the learned Sessions
Judge was wrong in his law, we agree with him in his
estimate of the moral guilt of the accused, and the
learned Government Pleader has been instructed merely
to ask for an expression of the law from this Bench and
not to pressin any way for sentence. Being of opinion,
however, that the acquittal was wrong, the law compels
us to convict and, therefore, to inflict some sentence.
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We revei'so the acquittal and convict boili tlie accused
under sections 317 and 101) of the Indian Penal Code and
direct tliat each of them do nndergo one day’s simple
iImprisonment.

As we understand tliat the accused aro  Bombay
the sentence will be siiflicieiitl} carried out by detain-
ing them until the rising of the Court this evening.

Heaton, J. | agree- | think this is a very pitiable
case, one in wliich no possil)le object can be gained
by imposing a subst™antial sentence. But | think the
learned Sessions Judge was wrong in the view he took
of the law. It seems to me tliat when the accused No. 2,
the elder sister, took or received this child from its
mother and conveyed it to a railway carriage and then
went off with it leaving the mother behind, she became
immediately responsible for the well being of the child.
It does not matter that her ultimate object was to leave
the child and return witliout it. She was nevertheless
for the time being the person who had the care of the
child as, I think, within the meaning and intention of
these words as used in section 317 of the Indian Penal
Code.

Order of acquittal set aside.
E. B.



