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WALAD XEHSA MAIIAR amd otiieiis ( 0orjGixAr. D efkn’dants Nos. 1 to 3),

Aitellakts V. DAGDU walad IIANMANTA MAHAR axd others
( ORIGINAL PIA I>CTIF1IS AND DEFENDANTS KoS. 4 AND 5), I’ESrONDENTS.'"?

Hereditary Offices Act ( Dom. Act 111 of 1S74 as aniencled hy Born.
Act 111 of 1010 ), ssctions 25, 36, 03 and 04— Mliarki Vatan— Suit to
hz declared a Vatandar— Clcil Court—Jurisdiction.

Tlio plaintiffs by a suit filed in tjio civil Courts sought a declaration that
they were the Vatandara of a Mkarhi \'atan. It was contended that
although the civil Courts had jurisdiction to make a declaration as to Vntan-
dars claiming Patilhi or Kullcarniki Vatans the Courts had no jurisdiction
to make any declaration as regards MharM Vatans. *

ltld, that it was competent to the civil Courts to grant a declaration that
tho plaintiffs were Vatandars of a Mkarhi Vatan,

Rxmchaii'lra D”~hholkxr v. Anant Sat ShenviJ™ followed.

Appeal against the order passed by K. H. Kirkire,
First Class Subordinate Judge, A. P., at'Nasik, revers-

ing tlie decree i™assed by R. B. Gupte Subordlnate
Judge at Sinnar, . *

Suit for declaration.

The plaintiffs alleged that the land in suit belonged
to them as Vatandar Mhars of the village of Padli.
They had an oight-annas share in the Vatan and the
olher eiglit-annas belonged to defendants ISTes. 4 and 5.
The defendants Nos. 1 to 3 acting in collusion with
defendants Nos. 4 and 5 had wv”rongfully dispossessed
the plaintiffs of their share. The plaintiffs, therefore,
sued for a declaration that tLey were the rightful
owners and Vatandars of the lands in suit and that
defendants had no right or title to the same.

» Appeal from Order No. 4G of 1915. :
W (1883) 8 Bom. 25. *
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Defendants Nos. 1 to 3 set up tlieir own title and con-
tended tiiat tlie wliole sixteen-annas were of tlieir
exclusive ownersliip ; that tlieir names had been entered
ill the Vatan Register as Vatandar Mhars and they had
been put in possession by the Collector. They furtlier
stated that the civil Court had no jurisdiction to
entertain the suit.

Defendants Nos. 4 and 5 stated that tliey were owners-
of eight-annas sliare in the Yatan and thai defend-
ants Nos. 1to 3 had no right to the other moiety of
which they had l)een wrongfCdly in occupation.

The Subordinate Judge found that the suit was bar-
red by section 4, clause (a) of the Bombay Revenue
Jurisdiction Act (X of 1876) and dismissed the
plaintiffs’ suit on that point.

The lower appellate Court held that the suit was not
barrexl under any of the provisions of that Act in so far
as t]ie claim for a declaration that the plaintiffs were
Vatandar Mhars was concerned. He, therefore, revers
ed tlie decree and remanded the suit for trial.

Tlie defendants Nos. 1 to 3 appealed to the High
Court.

W. B. Pntdhan, for the appellants —The civil Court
lias no jurisdiction to grant a declaration that the
plaintiffs are the Yatandars of a Mharki Vatan. Under
sections 25 and 36 of the Bombay Hereditary Offices
Act, 1874, the civil Court has jurisdiction to grant
declaration of status as Vatandar when the claimant is
Patil or Kulkarni. These sections appear in Part VI of
the Act, the application of which to Mharki Vatan is
not permitted by section 3. Sections 63 and 64 em-
power the Collector subject to the general control of

Government to declare who is a Vatandar of a Mharki
Vatan.
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D. C. Virkar, for the respondents:—Tlie civil Court’s
jurisdiction to grant declaration of status as Yatandar
when the claimant is a Patil or Kullvami is independ-
ent of sections 25 or 36 ; see Eamchandra 'Dahholkcir
v. Anant Sat ShenviM™ The discretion of the Collector
comes into play only when he has to determine who is
to act as a representative Vatandar. Section 64 does
not lay down that the Collector has the authority to
determine the status of a Vatandar of a Mharki Yatan.
It only authorises the Collector merely to register the
names of individual Yatandars. Jurisdiction of civil
Courts must be withdrawal liy clear svords and not by
doubtful inferences.

*Batchelob, Ag. C. J.—The only question iiivolved in
this aiopeal is whether the lower appellate 'Court was
right in its view that it is competent to the civil Court
to grant a declaration tliat the plaintiffs are Yatai™ars
of a Mliarki Yatan. In our opinion the lower “gppN-
late Court was right. It is conceded that, as numerous
decided cases show, no objection could be offered to the
civil Court’s making such a declaration in the case of
plaintiff’s claiming to be Yatandars of a Kulkarniki or a
Patilki Yatan. But itis urged on behalf of the present
appellants that the same rule does not hold in regard to
the Mharki Yatan, and the reason is that the Kulkarniki
and the Patilki Yatans are regulated by sections 25 and
36 of the Hereditary Offices Act, which sections, occur-'
ring in Part YX of the Act, do not apply to the case of a
Mharki Yatan. This kind of Yatan, X3roceeds the argu-
ment, is governed by sections 63 and 64 which constitute
Part X of the Act, and by section 64 it is provided that
the power ofdeciding who are the Yatandars of these
inferior village Yatans is vested in the Collector. Butthe
only support which can be discovered for this contention
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is to be found in clause (a) of section 64, and that

. clause goes no further than to say that, subject to the

general control of Government, the Collector is em-
powered to register the names of individual Vatandars
as holders of the office. But tlie distinction between
the power to register the Vatandars and the power to
determine who are the Vatandars to be registered seems
obvious, and section 64 says nothing on the point as to
where the power to determine the Vatandars is to
reside. That being so, there is no reason to thiuk that
this power is withdrawn from the Jurisdiction of the
civil Court. For that jurisdiction, if it is to be with-
drawn, must be withdrawn by clear words, and not by

. doubtful inferences. This conclusion is confirmed by

Mr. Justice West’s decision in liamchandra Dahhollcar
v. Anayit Sat ShenviS™" It is true that, as an accidisnt-
al circumstance, the Vatan there under consideration
happened to be a Gavld or Patilki Vatan. That acci-
dent’ however, had no influence upon the decision,
which proceeds generally to consider the case of all
Vatans, and the learned Judge observes that the discre-
.tion of the Collector comes into play only after those
who are to be its subjects have been determined. That
case was decided in 1883, and has ever since been consist-
ently followed. It seems to us not a probable supposi-
tion that Mr. Justice West and all succeeding Judges
have overlooked the provisions of section 64 of tlie Act.
On these grounds we think that the lower appellate

Court’s decision is right and this appeal is dismissed
with costs.

Order confirmed,

J. G. E,
« (1883 ) 8 Bom. 25.



