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proceed on any issue of adverse possession. The
defendants were content to deal witli tlie question of
limitation as a question involving only Article 142,
and as my learned colleague lias sliown and as |
entirely agree, Article 112 does not bar tlie plaintiff’s
claim. It seems to me that to allow the defendants
now to substitute an attack on a ground of adverse
possession—and tbis would involve a remand of the
case—would le an indulgence to tliem wliicli is not
required either b\ law or by justice.

" So | concur in the ordei; proposed.

Decree revej'secl.
li. B.

APPELLATE CIVIL.

Before Sir Stanley Batchelor, Kt., Ag. Chief Justice and Mr. Justice Shah.

BABU GANESH DESHMUKH and another (Original Defendants), Appel-
lants v. SITARAM MARTAND DESHMUKH. (original Plaintiff),

Respondent.

Limitation Act ("X of 1908), section 5—Delay in filing appeal—Death of
party pendingjiidgnient—Legal representatives not Irought on record—Minority
of one of the appellants— Negligence of the guardian—Excuse of delay—
Sufficient cause, a question of discretion,

S liled a suit against G in the Subordinate Judge’s Court. G died after the
hearing of the suit, l)iit before, delivery of judgment. The judgment was
pronounced on the 3rd July 1913 against G. Onthe 2nd October 1913 G’b
widow R liled an appeal to the OistTict Court on behalf of her two sons B and
D, of whoni B was major but D aminor. Tlie appeal was found to be beyond
time by lifty days. The riuestion being raised whether there was a sufliciont
cause for oxouae of delay in favour of the minor appellant.

Held, that there was no sufficient cause as R and B, the adult relatives of
the minor, who were concerned to prosecute the litigation in their own interests
and in the interest of the minor, were negligent, remiss and careless.

Second Appeal No, 603 of 1915, .

,1916.

Ibrahim
Biiuba
V.

Isa Pi-ASUL

1916.
August 16.



16 INDIAN LAW. REPORTS. [VOL. XLI

1916. Secois’D appeal against the decision of G. D. Mad-
gaokar, District Judge of Alimednagar, confirming the
B apit decree passed by V. G. Vaidya, Joint Judge at Ahmed-

G anesh

V. nagar.
SiTARAM
Martand. The plaintiff brought a suit against defendant Ganesh

Waman for the recovery of a sum of money due on a
promissory note. The defendant denied the claim.

The hearing in the Subordinate Judge’s Court was
concluded on the 8th April 1913 and the,case was
adjourned for judgment.

On the 22nd May 1913, the defendant Ganesh died
leaving a widow Radhabai and two sons Babu and
Dattatraya, of whom Babu was of full age having
attained majority on 3rd May 1913, but Dattatraya was
a minor.

On the 3rd July 1913, the judgTTient in the case was
spronounced against the defendant. Radhabai then with
a view to appeal applied for a copy of the judgment on
the 19th September 1913 and filed the appeal on the
2nd October 1913 which was found to be beyond time
by fifty days.

The causes assigned for the delay were {inter alia),
the death of the defendant Ganesh, the departure of his
family for Poona about the 12th June and their absence
from Alimednagar till early in September.

Tlie lower appellate Court held that Babu and Radha-
bai were, upon their own admissions, guilty of gross
carelessness and lack of vigilance. They, knowing of
the pendency of the suit and the name of their pleader,
from 22nd May 1913, when the defendant died, till
September, that is, for a period of three months, failed
to pnt themselves in communication with him althougli
they could have done so at any time*through post from

aPoona. He, therefore, found that there was no sufiTicient
cau.se showh forexcuse of delay and dismissed the appeal.



VOL. XLI. BOMBAY SERIES. 17

J. G. Mele, for tlie appellants —W lien tlie judg'nient
was delivered tliere was no legally appointed guardian
to see tliat the appeal was filed in time. Tlie plaintiff
was aware of defendant’s death and it was liis duty to
bring the heirs of the deceased defendant on record.
Under Article 177 of the Limitation Act, 1908, the i>laint-
iU had six months’ time to do so. |, tlierefore, submit
that the appeal being presented within six montlis from
the death of the defendant, the lower Court should have
excused the delay.

Secondly, if Babn’s iujberest alone was concerned,
there would be no case on the findings of the lower
Court for excuse of delay under section 5 of the Limita-
tion Act; but there was the interest of tiie minor
Dattatraya and the Court should have allowed the
minor leave to appeal after time when Babii who was
acting as his natural guardian had allowed the time for
appeal to expire through carelessness and negli™nce.
The minor would otherwise suffer for the negligence
of his guardian. In the case of Ranee *Birjobuttee v.
Pertauh Sing under similar circumstances the minor
was allowed to prosecute the appeal even after expiry of
time : see also Trevelyan on Minors, Itli edition, p. 294.

P. V. Kane, for the respondents :—Sections 6 to 8 of
the Limitation Act apply to suits and apiDlications for
execution and not to appeals. Therefore, minority by
itself is no ground for excuse of delay. The aj)pellants
can only resort to section 5 of the Limitation Act.-
Tliat section confers a discretion on an appellate Court
to excuse delay. The exercise of that discretion cannot
be questioned in second appeal unless it was shown

that the appellate Court acted arbitrarily or capriciously.
t

Though the minor may be entitled to consideration
from the Court, there is a counter-balancing considera-

tion in this case. The respondent obtained a decree in ’

« (1860) 8 Moo. L.A. 160,
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his favour. Tlicre is no reason why ho. should bo
deprived of the fi'iilts of the litigation simply becauso
the minor’s guardian was remiss in his duty. 'When a
decrec is luade and the time for appealing is once passed,
a very valuable right is secured to the succcssfal liti-
gant and the Court should not interfere with it: sec
Karsondas Dharamscy Y. Bcii Guiif/ahai.™ The ease
oi Bailee Birjobuttce v. Pertauh Suirj rests on its
peculiar facts.

Batchelor, Ag. C.J. T he appellants before us arc
Babu and Dattatraya, sons of-the original defendant in
the suit, Ganesh Yaman Deshmukh. Babu is of full
age, but Dattatraya is an infant. Babu attained his
majority on, the 3rd May 1913. On the 22nd Mg O)f
the same year his father Ganesh died. On the 3rd July

1913 the trial Court delivered judgment against tho
original defendant.

T\ib appeal in the District Court was filed on the 2nd
October, and is admittedly on the face of things about
fifty days late.T he question before us is whether there
are materials which would Justify usin disturbing the
District Judge’s order refusing under section 5 of the
Limitation Act to excuse the delay in the presentation
of the appeal. Section 5 prescribes tliat an appeal may
be admitted after the expiry of tlie prescribed period of
limitation wlien the appellant satisfies the Court that
he had suillcient cause for not preferring tlie appeal
within the period. The question whether sufficient
cause is in the circumstances disclosed is primarily a
guestion of discretion, and we have now to determine
whether Mr. Rele for the appellants satisfies us that we
should interfere with the District Judge’s exercise of
his discretion in this case. It is perfectly clear that
there is no case for interference in regard to tlie adult

" defendant Babu Ganesh. Butin regard to the infant,

w (1905) 33 Bom, 329. (1860) 8 Moo. I. A. 160.
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tlicre is no cloiibfc tlic important consideration tliat. lie
ong'lifc not, if lie can be protected consistently witli fair-

ness to other people, to be prejudicially affected by tlie .

negligence or omissions- of iiis adalt I'elatives. There
is, liowevfif, another competing principle wliich must
also be borne in mind, that is the principle stated in
Karsondas Dharmascy v. Bai Gungabai  where Sir
Lawrence Jenkins points out that “when the time for
appealing is once passed a very val liable right is secured
to the sni;cessfal litigant: and the Court must therefore
be fully satisfied of the justice of the grounds on which
it is sought to obtain an extension of the time for
attacking the decree, and thus j)erhaps depriving the
successful litigant of the advantages which he has
obtained.” | am of opinion that it is of capital import-
ance to give due weight to this consideration in Indian
litigation, and though | do not suggest that the rule
can 3”et be enforced in India as rigorously as”™t is
enforced in England, | may call attention to. the
obvious fact that easy condonation of remissness and
dilatoriness tends to their indefinite continuance. The
way to get the rule respected is, | tliink, to enforce it
in all cases where that can bo done without serions
hardship ; for it seems to me that some finality and
certainty of decision are of the highest consegnence in
India. In this context | may cite wdiat was said by
Jessel M. R in Curtis v. Sheffield which was de”tided
so long ago as 1882 : “ The next point, and as it seems
to me the most serious point, is this, at what time are
people entitled to rely upon the judgment of a compe-
tent tribunal as to their rights itnd interests in property.
Upon that question there has been a great change of®

opinion in modern times. In modern times it has been -

considered that there is nothing more important than
that people’s rights when ascertained by the judgment

W (1905) 30 Bom. 329 at p. 330. P} (i882) 21 Ch*D. 1 at p. 4.
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liis faYoiir. TIlicre is no reason wliy lie sliouki be
deprived of tlie fruits of tlie litigation simply becaiiso
the minor’s guardian was remiss in liis duty. When a
decree is made and the time for appealing is once passed,
~very valuable right is secured to the succosafiu liti-
gant and the Court should not interfere with it: sec
Karsomlas Dliaramsey v, Bai Gnnf/ahai. The ease
of Bailee Birfoljuttee v. Pertaud) Siiuj rests on its
peculiar facts.

Batchelor, Ag. 0. J.:—The appellants before us are
Babu and Dattatraya, sons of «the original defendant in
the suit, Ganesli Vanian Deshmukh. Babu is of full
age, but Dattatraya is an infant. Babu attained his
majority (ill. the 3rd May 1913. On the 22nd May TX
the same year his father Ganesh died. On the 3rd July
1913 the trial Court delivered judgment against the
original defendant.

Tliu aiDpeal in the District Court was filed on the Jind
October, and is admittedly on the face of things about
fifty days late. ""The question before us is whether there
are materials which would justify usin disturbing the
District Judge’s order refusing under section 5 of the
Limitation Act to excuse the delay in the presentation
of the appeal. Section 5 prescribes that an api‘eal may
be admitted after the expiry of the prescribed period of
limitation when the appellant satisfies the Court that
he had sufficient cause for not preferring the appeal
within the period. The question whether sufficient
cause is in the circumstances disclosed is primarily a
guestion of discretion, and we have now to determine
whether Mr. Rele for the appellants satisfieFi us that we
should interfere with the District Judge’s exercise of
his discretion in this case. It is perfectly clear that
there is no case for interference in regard to the adult
defendant Babu Ganesh. But in regard ’'to the infant,

« (1905) 30 Bom, 329. ® (MNgGQ) 8 Moo. I. A. 160.
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there is no cloiil)t tlie important consideration tliat lie
ought not, if lie can be protected consistently with fair-
ness to other people, to be prejudicially affected by the
negligence or omissions- ol; his adult relatives. There
IS, howevei-, anothe]* competing principle wliich mnst
also be borne in mind, that is the principle stated in
Karsondas Dliainnascy Bai G-ungabai™™'” where Sir
Lawrence Jenkins points out that “when the time for
api)ealing is once passed a very valuable right is secured
to the siT€cessfal litigant: and the Court must therefore
be fully satisfied of the justice of the grounds on wliicli
it is sought to obtain an extension of the time for
attacking tlie decree, and thus perhaps depriving the
successful litigant of the advantages which he has
obtained.” | am of opinion that it is of capital import-
ance to give due “veiglifc to this consideration in Indian
litigation, and though | do not suggest that the rule
can yet be enforced in India as rigorously IS
enforced in England, | may call attention to. the
obvious fact that easy condonation of remissness and.
dihrtoriness tends to their indefinite continuance. The
way to get the rule respected is, | think, to enforce it
in all cases where that can be done without serious
hardship ; for it seems to me that some finality and
certainty of decision are of tho highest consequence in
India. In this context I may cite what was said by
Jessel M. R. in Curtis v. Sheffield which was decided
so long ago as 1882 : “ The next point, and as it seems
to me the most t"erious point, is this, at what time are
people entitled to rely upon the judgment of a compe-
tent tribunal as to their rights rfind interests in property.
Upon that question there has been a great change of®
opinion in modern times. In modern times it has been
considered that there is nothing more important than
that people’s rights when ascertained by the Judgment

(0 (1905) 30 Bom. 329 at p. 330. (4 (is82) 21 CU.D. 1 at p. 4.
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of a competent tribunal, if questioned, aliould be
guestioned within a very short i”eriod. ” It seems to
me probable that if, in the past, tlie rule had been
applied here with less sympathy for the individual in
default and more regard to the general interest of all
litigants, India in 1916 would not be so far behind

where England was in 1882,

Now the learned District Judge has found that the
adult appellant Babu and liis mother Radhabai knew of
the pendency of this suit, and knew too tlie name of
Ganesh’s pleader. But though tliey liad tliis know-
ledge from the date of Ganesh’s death, tJiey failed to
put themseh®s in communication witli .tlie pleadei’,
although it would have been an easy matter for them
to do so. Babu, it appears, is an educated young mau,
and the widow Radhabai is described by the Judge* as
a lady well able to hold her own. As to tlie facts,
therefore, there can be no doubt that Radhabai and tlie
appellant Babu, who were concerned to prosecute tlii.s
litigation in th»ir own interests and in the interests ol
the infant, were negligent, remiss and careless, nor lias
any real cause, far less a suHIcient cause, been given in
excuse. That being so, it appears to me tliat we ouglit
not to vary the District Judge’s order, and that tlie
minor ought not now to be able to disturb tlie respond-
ent in the enjoyment of the fruits of his legal victory.
This decision is, | think, not at variance witli anytliing
said by the Privy Council in Ranee Bii'jobuttee v.
Periauh SingAN™ If the facts of that case be studied,
it will be seen that they were strong in the infant’s
favour, and even so their Jjordships’ decision reads
erather as a reluctant concession to specially strong
facts than as affording any countenance to the argu-
ment that, despite the absence of any excuse for delay,
»a successful litigant, after the decision hi his favour

w (1860) 8 Moo, I. A. 160."
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lias become orclinaril} indefeasible, is again to be
exposed to the harassment of an appeal merely because
one of his adversaries happens to be an infant. Indeed
their Lorclshii)sin express terms guard themselves from
being understood to imply that where infants are con-
cerned any degree of delay may be considered justifi-
able, or excusable ; and provision is made for the case
of circumstances so strong as to prevent infancy from
being an apology or an excuse. It appears to me that
this is such a case, and | do not think there is anything
which would warrant us in differing from the learned
Judge below, who has clearly approached the case with
every sympathy for the widow and the orphan, but has
found himself unable to assist them. The appeal,
therefore, must be dismissed with costs.

Shah, J. :—On the whole in this case | see no reason
to hold that the discretion has been wrongly exei”sed
by the lower appellate Court. On the facts | am
fAatisfied that the appellant No. 1 Babu and his mother
Radhabai had the necessary knowledge of the decision
of the suit, and were negligent in not preferring the
appeal in time. The only difficulty in the case arises
in consequence of there being a minor brother of Babu,
who has Joined through his guardian Radhabai with
Babu in presenting the appeal to the lower aptpellate
Court. ~“The original defendant died after the argu-
ments in the suit were heard, and before the Judgment
was pronounced, and the appellants who would be the
legal representatives of the deceased defendant were
not on the record when the Judgment was delivered.
In the ordinary course, if a defendant dies during the
pendency of the suit, and if the fact of his death is
brought to the notice of the Court, the i™arties would
have six months under the Limitation Act within
which to make an application to bring, the legal
representatives on the record with a view to continue
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the proceedings. In tliis case wlien the jLidgnienfc was
pronounced, the names of the present appellants were
not on the record, and there was no legally appointed
guardian whose duty it was to see that the appeal was
preferred, if at all, in time. Under these circnmstaiices
it seems to me that every allowance ought to be made
in favour of a minor heir whose interests apparently
would be in the hands of his natural guardian, wlio
had not on any previous occasion represented him in
the suit. | do not for a moment suggest that as a
matter of course the same time which would be allowed
for the purposes of an application to bring the legal
representatives on the record should, be allowed to tlio
minor for preferring an appeal. But it would not be
unfair to fake that period as indicating a limit witliin
which, if action is taken on behalf of the minor,-tlio
delay in preferring the appeal may be condoned under
appropriate circumstances. | am not prepared to say
in this case that this consideration w\as not present to
the mind of thg learned Disfricb Judge. He lias con-
sidered all the facts and circumstances connected with
this point, and making all allowance in favour of tlie
minor, he has come to the concinslon that the delay
cannot be condoned ; and I do not think that on the
general consideration which I have indicated, | would
be justified in dissenting from that conclusion. I, there-
fore, agree that the appeal should be dismissed with
costs. .

Decree coiifmned.
J. G. E.



