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criminal Courts trying over again matters wliicli Imve
been thoroughly dealt with and finally decided by a
civil Court of competent jurisdiction. It may be that
to this principle there would be rare exceptions founded
on, possiblj”, the discovery of new, cogent and imiDort-
ant evidence. But ordinarily that iDrinciple must
prevail, and if that principle must prevail, then it is a
matter of the first importance, of the very highest
relevancy to show to acriminal Court that the matter
which the criminal Court is asked to adjudicate on has
already been fully dealt with by a civil Court. That is
all it was i3roposed to do'in this case by the production
of the judgment of the civil Court, and, | tliinh, it was
undoubtedly relevant and of the very highest import-
ance. It was so, however, not for the"purpose of
pi'oviug or disproving facts in dispute in the case, but
for the purpose of enabling the Magistrate to decide
whether he should or should not exercise the discretion
given him by clause (2) of section 253 of the Criminal
Procedure Code.

Oider set aside.

B. E.

APPELLATE CIVIL.

Before M)\ Justice Beaman and Mr. Justice Heaton.

IBRAHIM BHURA JAMNU (heir of original Plain'tifk), Appellakt ».
ISA RASUL JAMNU and anotuer (original Defendants), RiSPONDENTS*"

Construction of document—Sale of houses in consideration of Mehr— Consi-
deration not necessari/to supjm't transaction— 'Limitation Act (I1X of 190S),
Schedule I, Articles 14.2, 144.

Tho plaititiffi’n lilisbmul sold to her two houses in 1898 by a registered,
document in couiyderation of her Mehr (dowry). One of the houaos sold
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remained in the occupation of the plaintiff’s hiisbancl iVom 1898 till his death in
1911. Soon after his death, the defendants took pDssession of the houses.
The plnintifl; having sued to recover possession, the lower Courts dismissed
the suit oil the grounds that the sale of 1898 was a sham and supported by
no consideration and that the claim was barred by Umitatiim. On appeal,

Held, that the deed of 1898 was on the face of it a docmneut of advance-
ment and needed no consideration.

Uekl, also, that the possession of the house by the plaintiff’s husband up
to 1911 being permissive, the plaintiD; was in coustructivo possession of it,
and her claim was, therefore, not barred by limitation.

second appeal from the decision of 0. N. Melita,
Joint Judge of Alimedabad, confinning the decree
passed by B. G. Tolat, Suibordinate Judge at Godhra.

Suit for possession.

One Rasul was the owner of the house in dispute.
He had two wives : Bai Asha (defendant No. 2) and
Bat Hajiani (plaintiff). By the former he had one son
(dftfendSnt No. 1).

In 1886, Rasul executed a registered document reciting
that he had given ornaments to the plaintiff on account
of Jier Mehr (dowry). He passed another registered
document to the plaintiff in 1898, reciting that he had
sold two of his houses to her on account of her Mehr,
It provided as follows

“You are my wife. Therefore, at the time | contracted (nihah) marriage
with you, | had agreed to pay you Rs. 1,700, namely, rupees seventeen
hundred, in respect of your Mehr, The said moneys are due to yoix by me.
WIliereaa, you having now made a demand on me for taking (? payment of)
the said moneys (to you), | have sold (? | sell to you), in lieu of the said
moneys, houses two in number.......which belong to me by [light of ownership

and are in my possession and enjoyment........ | have sold (to you), in lieu of
. the abovementioaed moneys in respect of your Mehr two houses.”

N Of the two houses sold, one remained in possession of
«the plaintiff. In the other {i.e., bearing No., 603), Rasul
continued to Jive as before and he occupied it till his
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death wliicli took place in November 1911. Shortly
afterwards, defendants Nos. 1 and 2 took possession of
the house.

In 1912, the plaintifl; filed the present suit to recoA’er
possession of the house. The defendants contended
inte7' alia that the house in dispute was never in
plaintiff’s possession but was in their possession ; and
that the sale of 1898 was nominal and made with a view
to shieI(CJI the property from Easul’s creditors.

The Subordinate Judge held that the sale of 189H
was sham and unsupported by consideration ; and that
she was not dispossessed by the defendants for the house
was in Rasul’s possession. He, therefore, dismissed
the suit. 0

"On appeal,'the Joint Judge held that the sale deed
was mere sham and intended to convey no real title;
and that the plaintiff was not in possession of it and
was not forcibly evicted by defendants.

The plaintiff appealed to the High Court.
G. N. Thakor, for the appellant.
T. R. Desai, for the respondent.

Beaman, J.  This is a troublesome case, because, on
Afirst view, it seems as though there are two concurrent
findings of fact in the Courts below either of which
would be fatal to tlie plaintilfs case. The first of tliese
Is that there was no consideration for the conveyance
upon wliich the plaintiH relies bearing date the 26th
February 1898. But, in our opinion, having regard to
the true character of the document and the relations
subsisting between the parties thereto, it stood in no
need of considci‘ation, and the question tlius raised and
answered as a question of fact, bearing iipon the opera--
tiveness of tliat docLiment in botli the Courts below, wag
a question which never should have been’,.raised at all,.

1916.

Ibrahim

V.

Isa Easul.



1916.

Ibrahim
Bhura
V.

Isa Easul.

8 INDIAN LAW B.EPOETS. [VOL. XLI.

Tlie nominal vendor was the linsband of the ])haintiff
and in form lie sells two houses to his wife for wliat
was'tlien owing to her as her Me//r or dowry. Tlie
sum thus owing at the time is stated to be Rs. 1,700
(habashai). A document of that kind is, on the face of it,
a document of advancement and needs no consideration.
It would have been as valid a docuraent liad tliere been
no reference made to the amount of the Malir. Had
the vendor purported to sell these two houses to his
wife for a nominal consideration of one anna, that
would have been perfectly good consideration in the
eye of the law, and indeed had''no consideration at all
been expressed, the document would have been a per-
fectly valid transfer in consi'deration of marriage, for
love and affection. Its true nature then more clearly
appearing to be what it really is, a deed of giffc, a vei*y
little examination of the terms of the document would
have shown to the Courts below that no question of
money ~consideration ought to have arisen. And all
documents of this kind being made in consideration of
marriage, the consideration is not fi'om the point of
view of the donee, the money value expressed, but the
marriage. Here what the vendor says in effect is, ‘in
consideration of our marriage | desire to give you the
equivalent of Rs. 1,700 {habashai) which | should have
given you before and | give it to you in the form of
two houses.” No one can suppose for a moment that
the money was to pass first from tlie husband to his
wife and then from the wife to the husband as in the
case of an ordinary sale. Thus it appears to us that the
whole inquiry into consideration instituted at the
instance of the defendants in the Courts below was
mentirely irrelevant. And the course of that inquiry
-was seriously deflected by the wrong view of the
" document taken in both the Courts below. Thus the

plaintifOy being put upon proof of consideration, she, a
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poor ignorant woman and suddenly confronted witli a
document of the year 1886, Exhibit 70 in the case,
Imagined that she was bound to give some explanation
of that before the Court would accept the later docu-
ment of 1898. It is very natural, therefore, that she
may have committed herself to statements under
examination which the trial Judge and the Court of
first appeal were right in disbelieving. But this does
not in the least affect our view that primarily it was
for the Courts to look at the true character and legal
effect of the document itself and so in the first instance

properly apportioning thS burden of proof, if there wasm

any burden, they should have next given effect to what
was and what must have been at the time the intention
of the parties to the document as expressed upon its
face. It is to be borne in mind that this gift, as | choose
to call it, is made by the husband in the year 1898
and that he survived it for thirteen years. It was made
by a registered conveyance which immediately'strans-
ferred the ownership of the property to the plaintiff,
his wife. During the whole of that period it is not
suggested that the donor or vendor made any attempt
to revoke the document or have it set aside upon an'y
ground of fraud, misrepresentation, failure of considera-
tion or the like, and it is perfectly certain that he could
never have done so, ‘for the very good reason thatit is a
document which is in no need of consideration at all.
It is idle, therefore, to say, as was said in the Courts
below, that it was open to the parties to show that the
document was hollow and sham and that the vendor or
donor never intended that it should be acted upon. It
has a:ll its legal effect from the moment of execution
and there can, therefore, be no question of any inten-
tion to act upon or not to actupon it, later. If this view
be correct, and we feel no doubt whatever but that it is,

it follows that the finding of fact in both* the Courts
ILR 1—2
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below tliat the plaintiff-donee or vendee of tJic document
of 1898 gave no consideration therefor is a finding of
fact which is not binding upon ns. What ihe Courts
evidently meant was tliat all the MeJir she was entitled
to had been given to her as far back as 1886, and this by
the document, Exliibit 70. In the first place tliat is a
consideration which does not properly arise in consider-
ing the effect of a complete document of advancement of
the year 1898. In the next place if it did arise, it slionld
be plain, I think, tliat it carries no weight. Fgr tliere is
nothing whatever that | am aw™are of, to prevent a
mMahomedan husband increasing the amount of Mehr
at any period after the marriage, beyond that wliich
was originally in contemplatifon. And if it be said that
Mehr owipg by the husband to the wife once dis-
charged is thereby finally extinguished, | may add tl.iat
in that case the deed of 1898 shows itself more clearly
in the light of a purely voluntary gift for love and
afCecti™. | do not say that on an ordinary construction
of its terms that would be the view w' should take of
it. It appears tt) us sufhciently clear and expressed in

itself that the liusband acknowledged that he was under
some promise or obligation to pay his wife a sum of
Rs. 1,700 (J)Cibashai) in consideration of her marriage and
whatever effect is to be given to the earlier deed, show-
ing that at one time lie'had entrusted her witli orna-
ments of the value of Rs. 1,000 also in consideration -of
marriage, that in itself does not appear to be in any
way inconsistent with the later estimate made by the

husband himself, of what he at that period still con-
sidered himself to owe to his wife, in consideration of
marriage. That is what he.and he alone should be
cognizant of. He has recorded it in a registered instru-

ment and it would be idle to attempt now to substitute

the interpretation of Courts or the evidence of witnesses

for an intenUonlocked within the mind of an individual,
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wlio is now deacT and not in a position to speak to
it liimself. Tims it is clear tliat, in liis opinion, Rs. 1,700
(hcibasliai) being liis indebtedness to liis wife in respect
of lie'r marriage in 1898, lie discharges it by tlie present
of these two houses conveyed to her under a registered
instrument. That, | should say, is the true construction
of the d.ocument and sufficiently explains why we do
not feel ourselves bound by the finding of fact in the
Courts below on the point of consideration as it was
presented* and understood by those learned Judges.

Next, there is aiDoint’of adverse possession upon
which again there are concurrent findings of fact
against the appellant, that-is to say, the learned Judges
believed that the facts tliey found were aonclusive
agajnst her present claim. Now if we look at the form
of the plaint itself, we see at once that it is an extre-
mely crude and inartificial document. What the
I:)laintifl; says is that she is the owner of this prc™perty
and that she has been dispossessed of it, somewhere in
Noveml)er 1911, shortly after her husba*nd’s death, by
the defendants. In that form the suit appears to be a
suit governed by Article 142 of the Scliedule to the
Limitation Act, and in all cases of that kind the onus
falls first upon the phiintilf alleging dispossession and
by implication, therefore, possession, to prove possession
within the statutory period. But if we look to what
was evidently the plaintiff’s >real meaning, taking the
whole of her plaint in connection with the document
of 1898 annexed thereto, | think it is perfectly clear
that every fact, found as a fact and rigorously separated
from mixed inference, is entirely consistent with the
plaintiff’s allegations throughout. She has contended
that under the deed of 1898 her husband sold to her, or
gave to her, as | prefer to'say, both his mesidential
houses Nos. 03 and 601 standing side by side, and
that from that time onwards until 1911 she had the
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1916. use and enjoyment of both of them. It is common
teany;  QroLind that she has resided in house No, (14 and the
Bhura finding of fact in both Conrts~if indeed tlie (Vinrt of
e appeal directed its attention to this point whicli I
doubt—is that the phdntiffi’s Jiusband Rasnl resided, in

house No. 603 up to his death. Now we tliink it would

be no violent presumption upon tliat linding of fact,

having regard to tlie relationship existing between

Rasul and the plaintiff, to hold that such residence l)y

Rasul was permissive by and on. l)ehalf of the'plaintill:,

and if that was so, then indeed she would prove her
ownership by tlie deed of 18H and thereafter construct -

ive possession by the permissive residence of her
husband Rasul in that house up to his death in 191,1.

Why are we to infer from tlie residence of a Maho-

medan husband in one of the two houses owned by his

wife with whom, as far as this evidence goes, we must

infer he was on the most ailectio.nate terms, tluit sucli
residence was adverse to her right over the propei-t"™?

That that rightj.existed is proved beyond all doubt by

the execution of the conveyance. And nothing would

be more consistent with normal relations in a Maho-

medaii household where the husband had two wives,

as Rasul had, than that he should liave occasionally

availed himself of the other house for residence with

his other wife with the permission of the plaintilf to

whom he had given both houses in consideration ol
marriage. If then we take this view while adoj)iing

every real finding of fact of the Court below, we anive,
without any difficulty, at this conclusion upon the

whole case. Whether the i)laintill; was evicted forcibly

as the Courts below have thought she alleged she was—

seems to us a matter comparatively unimportant, and

yet that is the only matter which appears to have
~engaged the attention of the Appellate J~dge who dis-

" posed of it> aline and a half. Upon all the evidence,

we think that her case throughout was that she never
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had physical possession'of house No- 603 at all in the
sense, I mean, that she ever herself lived therein.
Upon this incident of violent dispossession jboth the
lower Courts api)ear to have thought that she said that
the defendants came to house No. 603 and turned her
out of it. What she really said was something quite
different. She said that she put her head out of the
window of her own house No. 601- which is ii,ext door
t© the other house and remonstrated with them, but
without *any effect. Now that is entirely consistent
with the view of the case as a whole which has com-
mended itself to us, viz* from the execution of the
instrument. Exhibit 6 in this case until the death of
IJasul the plaintiff’s possession of house No. 603 was
never more than constructive, although from that time
until the ,death of Rasul there was no interposed
adverse possession of any other person. Adopting that
view and for the reasons which, speaking for myself,
| have attempted to give in some detail—we lire of
opinion that the materials before us are suflicient to en-
able us to dispose of this case without a further remand.

Before concluding perhaps I may mention a prelimi-
nary objection taken by Mr. Desai on behalf of the
defendant to the substitution of the present plaintiff,
Ibrahim, for the original plaintiff Mariam. We went
into that with some minuteness in order to be satisfied
that Mariam’s estate was fully represented by the present
substituted plaintiff, Ibrahim, and we are satisfied that
Ibrahim is the only surviving son of the late Mariam
and that there are no. others who are entitled to share
in the representation of her estate. We, therefore,
thought it unnecessary to direct further inquiry into
this matter although the substitution was allowed
ex 'parte. Our conclusion upon the whole matter is that
the plaintiff’s claim has been proved and should now b”
awarded with all costs throughout.

1916,

| bbahim
Bhuha
V.

Ilsa Kasul.



1916.

IHIRAHIM
Bhuea
V.

Isa Tlasul.

y INDIAN LAW REPORTS. [VOL. XLI

Heatoi”y J..—I agree. It >seems to me tlvat wlieii you
liave a document executed anti registcrod such as
Exhibit & in,this case, there is no need (o encniire, and
it is irrelevant to enquire, about the consideration. It is
a conveyance by a husband to his wife v~ith wlioni he
iIs living and expressed to be on accoant of dower. It .
IS not a sale in the ordinary sense. J3ut it is proved
in the cage that on a previous occasion the wife luid
received Rs. 1,000 of dower or tlio equivalent an.d tliat
this was the dower fixed as that whicli. was t5 bo paid
on the occasion of her marriage. But because tliis had
been paid, what is there wliich invalidates the docu-
ment in which the husband conveys the proi)ei*ty to
his wife for a different amoLiilt of dower, [t is (juiti".
open to him to do so and having done so tlu™ convi.My-
ance is a good conveyance: it is in substance, liowev'ci'
you look at it, a deed of gift. The only way in whicli
such a document can be set aside is by proof of sonio
such Circumstances as are indicated in section 58 o[ tu®
Transfer of Property Act. TIimt, indeed, was tlie case
set up by the defendants in this very suit. That attack
admittedly fails. So I need say no more about it, and
that attack having failed, I cannot see that there is any
merit in what else has been urged against the deed.
What has been urged seems to be inspired by some
idea, to me rather curious, that after a man has duly
executed a document and had it registered lie can get
rid of it by showing that he did not intend it. Tins

seems to me to be in law an entirely futile metju)d of
proceeding.

Then as to the point of limitation, I am also in agree-
ment with my learned colleague. Had the defendants
any real case of adverse possession, they would, it

' seems to me, have put it forward in their pleadings or
it any rate have raised it in the trial Colirt and have
directed evidence to that point. But the case did not
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proceed on any issue of adverse possession. The
defendants were content to deal witli tlie question of
limitation as a question involving only Article 142,
and as my learned colleague lias sliown and as |
entirely agree, Article 112 does not bar tlie plaintiff’s
claim. It seems to me that to allow the defendants
now to substitute an attack on a ground of adverse
possession—and tbis would involve a remand of the
case—would le an indulgence to tliem wliicli is not
required either b\ law or by justice.

" So | concur in the ordei; proposed.

Decree revej'secl.
li. B.

APPELLATE CIVIL.

Before Sir Stanley Batchelor, Kt., Ag. Chief Justice and Mr. Justice Shah.

BABU GANESH DESHMUKH and another (Original Defendants), Appel-
lants v. SITARAM MARTAND DESHMUKH. (original Plaintiff),

Respondent.

Limitation Act ("X of 1908), section 5—Delay in filing appeal—Death of
party pendingjiidgnient—Legal representatives not Irought on record—Minority
of one of the appellants— Negligence of the guardian—Excuse of delay—
Sufficient cause, a question of discretion,

S liled a suit against G in the Subordinate Judge’s Court. G died after the
hearing of the suit, l)iit before, delivery of judgment. The judgment was
pronounced on the 3rd July 1913 against G. Onthe 2nd October 1913 G’b
widow R liled an appeal to the OistTict Court on behalf of her two sons B and
D, of whoni B was major but D aminor. Tlie appeal was found to be beyond
time by lifty days. The riuestion being raised whether there was a sufliciont
cause for oxouae of delay in favour of the minor appellant.

Held, that there was no sufficient cause as R and B, the adult relatives of
the minor, who were concerned to prosecute the litigation in their own interests
and in the interest of the minor, were negligent, remiss and careless.

Second Appeal No, 603 of 1915, .
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