
Abdul
K a z a k

V.
i\lAHOJIED
Hussein.

1916. Solicitors for the plaintiff: Messrs. Little Co.

Solicitors for tlie defenclajit: Messrs. Ca])tain 
Vaidya.

Suit cHsinissed. 

G. a .  N.

M  IKDIAN LAW REPOETS. [YOL. XLII.

APPELLATE CIVIL.

1918. 
January 21.

Before Mi\ Justice Beaman and Mr. Justice llcalon. ‘

€HUNILAL HARILAIi a n d  o t h e k s  ( i i e i u s  o f  . o e ig in a t .  D e f e n d a n t s ) ,  

ArPELLANTS V.  BAX. MANX (OEIGHNAL I’ LAIS'riFF), llESrONDKNT.*'

Civil Procedure Code {Act Y  o f  1908), sections 2 ( II) ,  oS— Legal re )̂rctienta'- 
tive~Survivinr/ co-parceners in a joifit Hindu family are not legal representa­

tives o f  deceased co-parceners—Decree fo r  injunction— Decree, cannot he 
enforced against co-parcemrs l o J i o  loerc not parlies to the suit.

The plaiiilifl: obtained a clocrce for iujimction agaiuHt two defoiulants, who 
were members o f a joint Hindu family, with throe other co-parceners. After 
the death of botli defendants, the phviutifC sought to exccute the docrce against 
the three ̂ jiirviving co-parcenerH

Held, diauiissirig the appheation, tliat the surviving co-parceners were not 
bound by the decree for on no conatruction o f the term "legal representative” 
could members o f a joint Hindu family he brought within its deliuitiou as 
contained in section 2 (11) o f the Civil Procedure Code of 1908.

Per Beaman, J.:— “ Sectiou 53 (o f the Civil Procedure Code) ha« been 
euacted, in my opinion, expreaHly to enforce one recognised rule o f the Hindu 
laAv, namely, that members of a joint Hindu family may not escape the 
payment out o f the joint family property o f any debt incurred and decreed 
against their father before his death provided that auch debt is not tainted by 
immorality....The object o f the section is limitative and is intended to give 
effect to a well-known rule o f the tiindu law referable to a religions rather 
thau legal saactiou which might otherwise Iiavo been rendered nugatory by the 
defiuitioa o f ‘ legal repreBeutative.’ ”
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Second appeal from the decision of B. 0. Kennedy, 1918. 
District Judge of Alimedabad, confirming tlie decree 
passed by P. M. Bhat, Joint Subordinate Judge at H arilal 

Alimedabad.
On tlie 23rd November 1900, tlie plaintiff obtained a 

decree against two persons, Jetlialal and Harilal, re­
straining tlieni from offering obstruction to the plaintiff 
or lier teiiants from using a water-tank, a privy and a 
Kliadivi. . Tlie defendant Harilal liad at tlie time three 
sons (tlie present appellants); but they were not made 
parties to the suit.

The plaintiff mortgaged her property. Her mort­
gagee was obstructed by the appellants from using the 
water-tank, privy and Khadki, the defendants having 
died ill the meanwhile. The defendants and -the 
appellants lived together as members of a joint Hindu 
family. The plaintiff applied in 1916 to execute the 
decree against the appellants. The appellants con­
tended tiiat they were not bound by the decree to 
which they were not parties.

The first Court overruled the contention and ordered 
execution to issue against the appellants.

This decree was, on appeal, confirmed by the District 
Judge, on the following grounds j—

It is true that an injunction does not run with the land. Even a mandatory 
ilijiinctioii directing the defendant to take certain order with property in hia 
possession cannot be enforced against a transferee. Still leas therefore it 
Would seem could an injunction other than a mandatory injunction be enforced 
against a transferee. But appellant here is not a transferee but a representa' 
tive o f judgment-debtor. The law is expressed in section 60, Civil Procedure 
Code, and thia apjJiies to decrees giving injunctions (I . L. E. 26 Bom. 283).
An injunction decree is never fully satisfied as long as the potentiality o f  the 
conimisaion o f  wrong exists. Section 50, clause 1, therefore, comcs into opera­
tion and the decree can be executed against appellant. But how and to what 
extent ? Under clause 2 o f section 50 only by attachment o f  so much o f  the 
property o f deocaeed judgmont-debtor as has come into appellant’s Iiaiids and
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1918. not by the other lueiins si)eciliod iii Ortler X X I, riilo 32 (1). Tliis seems to mo
----------------- - deducible from scctioii 50 and to be in accordaiico wilh the case quoted above.
CiiDNiLAL It is true that there was a case o f a mandatory iujniiction directing tlie jndg-
H a r i l a Ii meut-debtor to deiuolisli part o f a stnictnre wliicli afterwards devolved on the

B\i Mahi representative, hut the hitter part o f Sir Lawrence Jenkins’ jndgnient seems of
universal application.

The appellants appealed to tlie Higli Court.

I. N. Mehta, with M. K. TJiakor, for tlie appellants:— 
Tlie decree, whicli was for injunction, was obtained 
against our father and uncle; we, who were adult 
co-parceners with them, were not made parties to the 
suit. Our father and uncle being dead, the decree 
cannot be executed against us. We are in no sen>se 
their legal representatives, in tlie sense in which that 
term is defined in section 2, clause 11, of the Civil 
Procedure Code of 1908. We are not “ a person who 
in law represents the estate of a deceased person,” for 
as members of a joint Hindu family, we took the family 
property by survivorship on tlie deaths ot our father 
and uncle; there cannot be anything like tlie estate of a 
deceased person, of one wdio dies as a member of a joint 
Hindu family. Nor are wo any person “ who inter­
meddles with the estate of the deceased,” for the same 
reason. The remainder of the definition, viz., “ where a 
party sues or is used in a representative character the 
person on whom the estate devolves on the death of the 
party so suing or sued,” does not apply to us, for our 
father and uncle were sued on their account and not in 
a representative capacity. The cases of Sakarlal v. Bai 

; k Parvatihaî '̂ '̂  imdDifimnoiii Chaiidhurani v. Elahadut
are distinguishable.

'■ N. K. Mehta, for the respondent:-—̂ ĥe persons 
against whom the decree is sought to be executed are 
the legal representatives of the deceased judgment- 
debtors within the meaning of section 2, clause 11 of the
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Civil Procedure Code, inasmucli as tliey are “ persons 1918. 
wlio in law represent tlie estate of tlie deceased 
persons.” Section 50 (1) of the Code is not restrictive H a r i l a l  

but general. Under section 53, for the purposes of 3̂ 1 
sections 50 and 52, the property in the hands of the 
appellants, if it is liable under Hindu law for the 
payment of .the debt of their fathers, is to be deemed 
to be the property of their deceased fathers, which has 
come to their hands as their legal representatives.
Section 53 does not restrict the application to the case 
of a money decree. Section 52 no doubt relates to a 
decree for the payment of money, but section 50 is 
general: see Umed Hathising v. Go7ua7i BJiaijW 
and Amar Chandra Kimdu v. Sehak Chand Chow- 
dhuri/' '̂ ;̂ Narayan Gop HabJm v. Pandurcmg Ganu'̂ '̂̂ : 
see also Sakarlal y . Bai'Parvatibai^ '̂ ,̂ which is a case 
decided under section 234 of the Civil Procedure Code 
of 1882 corresponding with section 50 of the" present 
Code, and which is parallel to the present case.

B e a m a n , J. In my opinion the learned Judge below 
is wrong. Before the present Civil Procedure Code, 
we had no statutory deJinition of “ legal representative” 
such as is now incorporated in It. That being obviously 
restrictive in cases arising out of the status of members 
of a joint Hindu family, section 53 has been enacted, 
in my opinion, expressly to enforce one recognised rule 
of the Hindu law, namely, that members of a Joint 
Hindu family may not escape the payment out of the 
joint family property of any debt incurred and decreed 
against their father before his death provided that such 
debt is not tainted by immorality. The only possible 
ground upon which the respondent’s argument could 
have been put, as far as I can see, is that section 53 is 
generally descrii3tive and in no sense limitative. If it

«  (1895) 20 Bom. 385. (3) (iggl) 5 Bom. 685.
(23 (i907) 3i Cal. 642, (1901) 26 Bom. 283
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1918. could be read as defining every kind of property wliich
----- ------might in any circumstances be liable for a decreed debt

l̂ARiLAL  ̂deceased Hindu father in tlic bands of his descend-
V. ants or sons as joint family property, then doubtless

Bai Mani. property witli which we are concerned would fall
within that definition. I have already explained that 
in my opinion the object of the section is limitative 
and is intended to give efliect to a well-known rale of 
the Hindu law referable to a religious railier than 
legal sanction which might otlierwise have been 
rendered nugatory by tlie definition of “ legal rc'pre- 
sentative.” Upon that view it follows that on the facts 
before us the present decree could not be exocuted 
against the appellants.

The suit was brought by the present respondent 
against her kinsmen who were with the present appel  ̂
lants members of a joint Hindu family. They were 
the father and uncle, respectively, of the present 
appellants. The suit was for an injunction and the 
plaintiff; must have known perfectly well the constitu­
tion of the family. If she had wished to miilvo tlie 
present appellants liable, slie ought to have impleaded 
them in . that suit. I do not agree witli the h^amed 
Judge below in his view that it was tlie duty of the 
appellants to get themselves upon the record, that they 
knew of the suit, and having failed to apply lo be 
made defendants, they must be regarded as bound by 
the decree. I do not know indeed whether the leai’iied 

V Judge means to carry that portion of his reasoning
- .quite that length, but he apparently relies iipoti an 

early case in which tlie same principle was anii'med 
V and that principle in the facts of that’ case seems to me

to have been referable exclusively to estoppel. I do 
not see that there is any case of estoppel here, or that 
the conclusion, pointed at, if not definitely stated, by 
the learned Judge below, is sound in law. Now, the
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result of the suit was that the plaintiff; obtained an 
injunction against the father and uncle of the present 
appellants. Both the father and uncle have since died. H a i u l a l

The plaintiff has mortgaged the property and is seeking b a i  M anx .

execution in the interest of her mortgagee. The appel­
lants resisted the execution on the ground that tliev 
were not parties to the suit in which.the decree hjid 
been obtained; nor were they in any sense legal 
representatives or heirs of their deceased father and 
uncle within the meaning of section t50 of the present 
Code. In my opinion both tliose contentions are Â alid 
and ought to have been upheld. On no construction of 
the words “ legal representative” can members of a 
joint Hindu family be brought within the definition 
now contained in our Statute, Neither in my opinion 
were they parties, by a very strained ^construction, to 
the suit in which the decree was obtained. Nor do I 
think that the result, I have reached, occasions any 
hardship or injustice. If the respondent is obliged to 
bring a separate suit for injunction, she has only 
herself to thank;,and, in any event, as soon as the 
house was sold as it might be any day, presumably she 
would, if the. purchaser challenged her rights, be 
driven to a fresh suit after every such transfer. Here, 
however, she miglit liave avoided the present addi­
tional delay and expense by impleading all the 
members of the joint family at the time she elected to 
sue onl}  ̂two of them.

I think the Darkhast ought to have been struck oil 
against tlie present appellants and no execution given 
her against tliem; and I would so order.

H e a t o x , J . I  agree. The point in dispute is a very 
easy one to state though not so easy, possibly, to '
decide. A decretal injunction was obtained against 
two brothers, who together with the sons of one of 

H<R10--7,
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1918. them formed a Hindu joint family. On the death of
------------ the two brothers who alone out of tlie family were

ĤaTilal parties to the suit, the pliuiitiir-decree-liolder sought to
e n fo r c e  the iniiinction against the sons of one of those 

Bat Mani. •’
brothers. The decree-holder jnallfied his right to do 
this on the ground, the only possil)le ground that he 
could take, that the sons were the legal representatives 
of the persons against whom the decree was obtained. 
There is a definition of the expression “ legal repre­
sentative” in the Code of Civil Procedure. The sons 
here certainly do not fall within the meaning of that 
definition. They do not in law represent the estate of 
a deceased person and they are nob persons on whom 
has devolved the estate of a person sued in a representa­
tive character. So long as they do not come within 
the definition of “ legal representative,” then of course 

 ̂ it is futile for the decree-liolder to I'efer to section 50 
or section 52 of the Code. But it is argued that 
section 53 gives to the decree-holder in this case a legal 
right to enforce the injunction against the sons of the 
brother; and that might be so if section 55 were purely 
descriptive of the kind of property which was deemed 
to be property of the deceased which has come to the 
hands of the sons or other descendants as their legal 
representatives. If that section were purely descriptive 
and not limitative, then there would be force in the 
contention I am considering. Bat I tlrink it is limita­
tive as well as descriptive; for if it were purely 
descriptive it would run in this w ay:—“ For the 
purposes of section 50 and section 52, the property of 
sons and other descendants wliich would be liable 
under the Hindu law for the payment of tlie debt of 
a deceased ancestor, in respect of whicli a decree had 
been passed, shall be deemed,” &c. A comparison of 
the rendering of the section which I have suggested 

. with the actual wording of the section will bring out
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veiy clearly the distinction wliich I am liere seeking! 
to point OLifc. The conclusion I have come to is identi­
cal with that stated by my learned brother.

We have in the course of the argument been referred 
to a considerable number of cases, of which Amar 
Chandra Kundu v. ^ehak Chand Choiudhiiry^  ̂ is an 
instance. It is an interesting instance for this reason 
that it indicates quite clearly the kind of difficulty 
which the new provision in the Code is intended to 

. overcome. The new provision which I have alluded 
to is section 53. But seeing that this new provision 
has been incorporated in the Code, we have to deter­
mine the law from a consideration of that provision and 
not, as we have been invited to do, from a consideration 
of the decisions which were given before the law was 
changed. In this Calcutta case, to which I have 
referred, there is a very imposing array of cases collected 
which no doubt illustrate the difficulties which then 
existed, but which in my opinion dO not go any way 
whatever towards solving the difficulty with which 
we are now confronted, when we have to ascertain 
the meaning of that which was enacted for the iirst 
time in the year 1908.

We allow the appeal with all costs and dismiss the 
Darkhast with all costs.

Appeal allowed,

R. R.

(1907) 34 Cal. 642.
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