
454 INDIAN LAW REPORTS. [VOL. XLII,

CRIM.1NAT; REVISION.

18.

January 25.

Before Mr. Jiislice iSJiah ami J\fr. Justice ifnrten.

EMPEHOIl V. NAGINDAS CIIIIAUILDAS.”

£ombaj/ District MnnicipnUtiea Act (Bnmhny Act I I I  o f  VJOl), aections ro, 
I I S  andl^S'l— Public atrcd—I ’ rojrclion— PrujecHv/i a nhop-loard into a

”  Oriminal Application for IvcviKiuii No. 31)1 o f 1017.

t  70. ( 1) When any liceiitjc iw gruiilt‘il by tlio i\1mii('i[)(ilil5' under tliis Act, 
o r  w h e n  penuission ia given liy lluuu for inakiii}' any toin|)oriiry erection or 
for putting up any projoclioi), or for tho toinporury occnpatioii o f any public 
street or otlicr land vested in tlio Mum(!i])ality, the Municipality may cliarge a 
fee for such licuuKO or penniHHiou,

(2) The Municipality may iilso charge such fe(!s as may be lixod by by-laws 
under clause (a) of Snb-Hoction (1) o f section 4S for the use ol: any Hiich phieoiJ 
meiiticued in that nuh-soction, aw holoiig to the Alnnidpiility.

113. (1) The Municipality may give written permission to Iho owners or 
occupiera o f buildings in public KtreetH to)»ut up opvu vi'randaliH, balconies, or 
rooms, to projoct from any upper store) thereof, at kucIi height from tho 
surface o f the street as the Municipality may lix by by-laws from thne to time, 
and to an extent not exceeduig foin- feet b(‘yond the liin> o f tho plinth or 
basement wall, and may presjcribi! the e.Kteut to which, and tho conditions 
under which, roofs, eaves, weather-boards (hhop boards) and the like may bo 
allowed to projoct over such istreetti.

(2) Any isuch owner or occupier ]iutting up any Hiich projeetiouH as afore
said without such permitisiun or in contrttvention o f such orders, shall bo 
puniBhed with liuc which may extend to tweidy-livo ru[)t:es, i f  any euch 
owner or occupier fail's to remove any snch [(rojertion as nfor(!Kiiid in respect of 
wliich he hasheen norivictnd under this section, he shall bo punished with 
further lino which may extenil to live rupees for each day on which such 
failure or neglcct continues.

122. (1 ) Whoever in any placc after it 1ms he come a Municipal District, 
shall bavehuilt or set up, or shall b'.uld or set up, any wall or any fencc, rail, 
post, stall, verandah, platform,'plinlh, step, or any projeotinK structure or 
thing, or other encroachment or ohstruclion, in any public street, or shall de
posit or cause to he placed or doposiled any box, bale, paekugc or merchan- , . 
disc, or any other thing in such atriotj or in or over or upon, uny open drain, 
gutter, sewer, or aqueduct in such street, shall be punished with fine which. 
may wtend to twenty-five rupees, . ’•
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phlUc street v:ith out permission or vntTiout paying fees— Sural City Mimt- 
dpality's B y-lam  3 and lO t-B ij-la io  not ultra vires.

The accused rented a shop ou a public street and projected therefrom a shop- 
board into the street without having obtained periaission o f the Municipality 
and Avithoub paying the fees prescribed in that behalf by the Municipality ia 
its by-law 10. On prosecution for ofLences under sections 113 and 122 o f 
the Bombay District Municipalities Act, 1901, the accused contended that 
by-law 10 was tiliru vires.

(2 ) The Municipality shall have power to remove any such obstruction or 
encroachment, and shall have the like power to remove any unauthorized 
obstruction or encroachment of the like nature in any open space not beitig 
private property, whether such spacc is vested in the Municipality or not, 
provided that if  the space be vested in His Majesty the permission o f the 
Collector shall have first been obtained, and the expense o f such removal shall 
be paid by the person who has caused the said obstruction or encroachment, 
and shall be, recoverable in the same manner as an amount claimed on account 
o f ffiiy tax recoverable under Chapter V III.

J The by-laws run as under:—■

By-Imo S. In no public street fshall any new permanent open verandah, 
balcony or room be permitted at a height o f less than 12 feet from the ground 
and where the street is less than 16 feet in width.

By-law 10. Projections may be permitted only on the foliowijiig condi
tions :—

(0  That the owner o f a projection in respect of which the fees have not 
been compounded (vide Kiile 239) shall, at 48 hours’ notice from the Munici
pal Commissioner, remove the whole or part o f such projection on refund o f  a 
portion o f the annual fee proportionate to-the unexpired portion o f the year of 
license, or in case o f any breach o f those conditions, without such refund.

( m) In the case o f fixed steps on public streets or drains that the owner 
shall take on lease the land occupied.

(wi) That the owner shall duly pay in advance (vide Rule 244) the fees 
prescribed by rules under section 46 (i).

The following rules arc also material

RuU2S5. For the purposes o f these rules public streets are classified in 
three classes afj per Schedule D and include road.side drains and gutters.

Rule SS6. (a) Subject to Kales 237 and 238 the annual fees for balconies, 
open verandahs and projecting rooms constructed after these rules come into 
iovoe shall be as shown in Schodule E.

1918.

E m p e r o r

V.

N a g i n d a s .
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19!8. E p y ,  tliat tilt! b y - l a w  10 wan n o t  tiJfm vlre.s o f  tlio M m i i c ip u l i f y  ; an d  that 

th e  accuKfid h ad  co iitraven e il  tln'

This w a s  a u  a p p l i c a t i o n  l.o r e v i s i o i ]  f r o m  a n  o r d e r  

p a H s e d b y  S.  J .  M n r p h y ,  S e s s i  o  n h .1 n d ^ e  oi '  S u r u t ,  c o n -  

f i r m  i n , c o n v i c t i o n  a n d  s e u t o n c e  p a s s e d  h y  R u n j i t  

K a l a ! ) h a i  L a l l t i b h a i ,  H o n o i * a . r y  F i r s t  C l a s s  M a g i s t r a t e  

a t  S a r a t ,

T)»e accused rented a, sliop on a public ro;id known as 
tlie Galeraandi Road in tlie city of Brirat. He projected 
a sliop-board, IG feet lon̂ ? and 2 feet wide ; and it 
overhanpf the road ata lieiglit of three feet. For this, 
no permission was obrained from the Municipality; 
and he paid no fees for tlie projection, as provided in 
by4aw 10 framed by the Surat City Municipality.

The Municipality thereupon prosecuted the accused 
for an oO’ence piinishabU  ̂undet section 122 of the Bom
bay District Municipalities Act» li)01. At tlie trial, an 
alternative charge uud;r section US of the Act was 
added.

The trying Map̂ istrate convicted the accused of 
oflencc'S under both sections cliarged, but sentenced him 
only under section 122 to pay a tine of Rs. JO.

. (5) The aimual fee for Hhop-boan'lH hIihII be :ih Hhown in Schedule F but no
sliop-liorti'iis exceuding' two feet, one and •ibalC fcct and one foot in wndtb ahull
be aIlovn‘d to  be put up in Htrectu o f  OIushoh I, II and III,  rofipoctively, 

f
(c) The above mniiuil nhall be for the oiliuial year ending 3 1 at March,

Rule 24i. Fees obargtiublc under Kaction 70 ( 1) shall bo payable and shall ba 
recovered by tho Municipal CoiruiUSBioner before the Hcouse or perudssiou is 
granted.

SCHEDULE F.

Ajiimal f m  for shnp-hoarih [Vide Riila 236 ( i ) ] .

Public streets, Clms L  Eight annas per running foot or portion ol: a foot. 

Clms IL  Six anuaB per vnrminf  ̂foot do.

Ctos i i i*  i'aui'ttumiB i>cn'uuuiug foot. do.
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T]ie SessioHK Judge, on an application made to liim, 
declined to interfere with the conviction and sentence, 
on llie following groiuuls :—

Section 113 opens with the st.iteiuent thiit a Municipality may give Avritten 
penuisHioii to uccupiL-i's and owners o f builcliugs in public streets, to put up 
verandahs, i)alconies and rooms, to project iTom an upper storey, on certain 
conditions wliich are speciiie<l. The next clause, separated from what goes 
before by a connna, is the one relied on. It runs “  And the Munidpality may
prescribe the extent to svhicli, and the conditions under which........shop boards
and tlie like may be allowed to pn ject over such streets.”

The obvious ditl'erences between the two f.kuses are, that the first deals with 
what may be considered more serious projections, from an upper story only : 
while the second specifies minoi- projections, which uuiy be fi'om any part o f 
the building, while under the former clause the Municipality may give written 
permission ; and in the latter it may prescribe the extent to which aud the 
conditions on which, these specilied projecti(nis are allowed.

The underlying idea is, I think, that the former class of .projections ara 
dealt with on their individual rnerifs ; while the latter are evidently to be pro* 
vid̂ d̂ for by general rules to lay down the extent they may assume, aud the 
coudiiious on which they may be allowed-

The 2nd para, of the aection clearly deals with both classes o f projections 
covered by “ any such projections as aforesaid ” and imposes a line for indulg
ing in them '* without permission”  which appears to refer to the former class ; 
or “ in contravention of such orders This seems to me to refer to the pre- 
scuptions a» the extent and condition, referred to in tlie first paragraph.

Tlie point in this case is that the Surat Municipality exacts a fee from 
persons who put up shop-hoards ; and applicant put up his without paying 
this fee, though it appears from the proceedings that he made an attempt to 
pay it after the prosecution was instituted. It is evident, one o£ the conditions 
which may be hnposed by a Municipality under the first clause o f section 113 
is the payment o f a fee, and section 70 o f the Act specifically empowers it to 
do so, in the cases o f putting up any projections. Any person who puts up 
such a projection, aud does not comply with the condition o f paying the fee, 
may consequently be punished by a fine under the 2nd clause. The conviction 
under this section is consequently proper.

One o f the arguments addressed to me, however, was that i f  at all the con
viction can be had under this section, the fact excludes the possibility o f a con- 
viction under section 122, under which section only applicant has Tueen punish
ed. I cannot accedes to this ai'gument. ' ' ’ ’

J918.

E mperor
V.

Nagindas.
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1918. Sectinn 122 of tlic Act (Iciils willi ilie canas ol‘ iktsoiis wlio put up any 
stnicturcH, iiidudiu;;-a “ or iiIIut ciicnmchincnt oi- ol.sln idiou ’ ’ in
a public street. Tliu argmii(!)il is that a ‘ Mlmp-lxtaid’ , not nriKing actually 
out o f the load, but pnij(;clitip; over it, docs not fall uniK-r (he scctioti. But 
the section ut'iiially coiilaiu's lIitMVDidH “  i)roj<'cliii;i- i-liuchuc ” , and 1 think 
the distinction is j'ancifiil, for a utiuctiire lo lie an ' ‘ obstruction” need not 
ncoGHsarily be fastened io some part (>r lhi“ road ivay. A Bliort I'od or wiro 
Btrotchod acroKs a stroct from honno to honso, would at a certain level Lo a 

very seriouH (jbslrnction, llmugh not falling within the deOnition which it is
souglit to read into the section

T h is  t<hop-board a d m it te d ly  p r o j ( ' c f s  2 f e e t  in to  th e  p u b l i c  r o a d  a t  a h e ig h t  

o f  3 in ch e s  f r o m  the  g r o u n d  an d  h  l o  th a t  e x t e n t  an  o b s tr u c t i o n  o f  th e  truflic.

Clause 5 ol! this section fjpecilically oxecpts thd eases <>f projections authorized 
under section ( 1) of tho Kul)-s<‘ctioii lll<. “  Aiitiiorized ”  can only mean 
allowed, after compliance, with the neccKsary cnnditidUH hii<l down; but appli- 
cant B cuHO is that ho is enlillcd, as of ri^ht, to put np a Khop-bourd without 
complying with any conditions. There 1 think he is wrong'.

Tho essential dilTereiite between the two rtcctions appears to me to he, that 
under section 113 tlie pnniKlinient is for diPobedicnc(^ o f the Miuiicipal rules, 
w'hile under section 122 it is for f'lihtrnctin}; tlui public way, opart from any 
tiuch rules. In the present case applicant cmdd have been lined njidcr either 
section. I think his lino imposed nndor section 122 if! a proper one.

The accused appluMl to tlie Iligli Court.
N. K. Melifa, for llie accti.sod.—Wo siibinit that we 

have commit led no ofrenco eiHit'.r iinder section 122 or 
113 of the Bombay District Municin:dilyies Act, 1901. 
The former is a general section dealing with obstruc
tions or encroaciimeiits in public streets. The hitter 
deals with special class of pi’ojections. Sub-section 1 of 
section 113 deals witii two classes of cases : (1) projec
tions as to which the Municipality has tho power to 
grant written permission subject to certain conditions;

. and (2) i^owers of the Mnnicipality to impose general 

. conditions, eitlier by general orders, or rules, subject to 
which projections dealt with can be put up.

The projection complained of here does not contravene 
any of the by-laws. The accused cannot, therefore, be 
said to have put up any projection in contravention of
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the orders (within the meaning of sub-section 2). We 
are also aiider the saving Clause 5 of section 122, as be
ing daly authorised under sub-section 1 of section 113,

Non-payment of fees under by-law 10 is not a contra
vention of an order under sub-section 2 of section 113, 
for the by-law applies to such projections only for 
which previous permission is required. If, however, the 
by-law applies to any other projections, it is ultra 
vires of the Surat Municipality.

Section TO of the Act gives power to the Municipality 
to charge fees; but that power can only be exercised 
where permission is required for putting up of a pro
jection : see Bullahh Shlvlal v. Hope et

S. S. Patkar, Government Pleader, for the Crown, 
•was not called upon.

Sh a h , J .:—The point raised in support of this a|)pli- 
cation is that the putting up of the sliop-board by the 
applicant ŵ as duly antliorized under sub-section 1 of 
section 113 and was, therefore, exempt from punishment 
either under section 122 or under section 113 of the 
Bombay District Municipalities Act of 1901. It is 
argued that it was duly authorized under section 113 as 
it was in accordance with by-law <S of Chapter XIV  of 
the by-laws of the Surat City Municipality.

The board put up is in accordance with by-law 8. 
But the applicant has clearly contravened by-law 10, 
sub-clause 3, which requires tlint the owner shall duly 
pay in advance the fees prescribed by rules under 
section 46 (/). It is an admitted fact that the prescribed 
fee was not paid. It is urged, however, that this by
law 10 is not applicable to such a projectiou, and even 
if applicable, it is ultra vires of the Municipality to 
levy any fees. The bj^-law provides tluit projections 
may be permitted only on the conditions which are

Emperor
V.

Naqindas.

1918.

W (1871) 8 Bom. H. C. R. (A. C. J .) 213,
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1918. laid (lowTi. in tlio tlii’ee Hiil)-clanses, and under 
section IIH it is opoii to (,lie Miini<‘ ij)aVi(y to preBcrjbe 
tliG extent to which, and Iho ('ondtlions nnder w1)ich, 
sliop"l)oards may i'O allowfMl to pi*t»j('ct over ])nl)lic 
streets. The hy-h\\v, th('re!‘ore, in my opinion, is clearly 
applicable to the proj(Jction HH(;ii aw we lia,ve i n tliis case.

1 do not see how it in uUra vlre^ in view of tlic power 
wliicli tlie Municipality liaH iindei ihe Ht'ction to pre
scribe tlie extent to which and the condil ions under 
wliicii Hiich pi'ojeclionH nia.y l>e aihnved. 1(h) not see 
aiiy r̂eiiHon to tiiiidv that the power to pi*e,scribe the 
conditions doe.s not include the power to levy lees 
belore the projectioms are (lerniitted. Seel,ion 70 of the 
Bombay District Munieipalitios Act was referred to as 
sliowing that the power to ciKir̂ ê I'een wa,H limited in the 
manner stated in that nection. But itMcmuH to me tliat . 
xrnder tlie terms of tht̂  section when pcrinission is given 
tor putting up any projoction, th(̂  MHnicii)aliiy m;iy 
charge a fee for sncli p('rmission. There is noi hing in the 
words of the section to jiistify tiie applicant’s contention 
that the word “ ptMmisslon” tliere nu'an« “ written 
permission” as co.n,teniplated by tlie lirnt part of 
section 1L‘>, sub-Hection I, or tluit if. means permission 
given in each specific case and not a general jXirniission 
subject to certain coiKlitionH, 1 feel ck'ar that the fee 
whicl.1 is prescribed by by-law K) is within the powers 
conferred 0 .1. the Municipfdily by the Iknnbay District ■ 
Manicipalities Act which [novides tlial. whmi permis
sion is given for putting up any projei’tion, the Manici" . 
pality may charge a /or Kuch permisHion. Here the 
permission granted is general yubjeet to the payment^of 
tlie prescribed fee. I am, tlierefofOj opinion that the 
contention that this part of the liy-law is ultTa vires 
must be disallowed. No otlier point ! k l s  been urged oni: : 

behalf of the at)plicant, I would, therefore, discharge ' 
|]ie rule*



M a r t e n , J. We have here the advantage of a clear 1918.
judgment from the learned Sessions Judge, Mr. M u rp h y ,-----------
with which I entirely agree. In the first place it is EMrEROE
clear, I think, that the Municipality have pur- Nasindâ
ported to prescribe the payment of certain fees as a 
condition under which the projecting shop-boards are 
to be allowed under Chapter XIY, by-law 8. Those 
condition-e are specified in by-law 10 which begin a 
“ Projections may be permitted only on the following 
conditions,” one of which, viz., condition (iii) is that 
the owner shall duly pay in advance certain fees pre
scribed by rules under section 46 (i). Then if one turns 
to the rules, which are in another lengthy volume, one 
finds 1ji rule 236 that the annual fees for shop-boards 
sLali be as shown in Schedule F ; and at last in 
Schedule F' one discovers that these fees are 8, 6 or 
4 annas per ranning foot according as the public street 
in question is class 1, 2 or 3.

It was contended before us that the “ projections ” 
referred to in by-law 10 did not include the projecting 
shop-boards mentioned in by-law 8. This contention 
appears to me untenable. By-law 10 refers to projec
tions generally, and sub-section 3 incorporates by 
reference the above Rules of the Surat Municipality 
and it is clear from these Rales and in particular from 
Rule 236 already mentioned that the Municipality 
require fees for shop-boards. Therefore by erecting 
his shop-board without first paying those fees I think 
the applicant broke the condition which the Munici
pality purported to impose on such erection.

The next point taken by the applicant is that if 
by-law 10 does cover projecting shop-boards, it is 
ultra vires as the Municipality had no power to 
prescribe the payment of fees as a condition under 
section 113 of the Act. But when one turns to - 
section 113, one finds that the Municipality may

ILR10-3L
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prescribe tlie extent to wliicli and the conditions under 
which sliop-hoards niuy 1)0 aJlowod to projoct. The 
condition whicii, tluvy have inii)osed inJ.er alia is tliat 
certain fees Blioidd be paid in advaiu*-e. In my opinion 
they are entitled to iinpoHO a nioiie.tary condition and 
this view is home out by section 70 ot iJio Act.i 
I accordingly think that the rule should be discharged.

Ihde (IL̂ c/iarged.
11. 11.

PRIVY OOUNOIL.^

P. 0.®
1918.

February
19, 20 •,
arch 14.

ABDUL IIAIIIM MAHOMED NAllMA akd otjihub ( P la in t i f fs ) v.
MUNICIPAL COMMlSSrONKR FOR CITY OK BOMBAY.

On iijipeal froia Uio Court of Jiiiliciitnro at Bombay.]

Bombay Oltj/ MunlajKd Art (lintn. A d  H I  nf m aiiiftirlcil hi/ Bom. Aut 
V ofl9 (J 5 )— Comtvucli<i)n)f Arl, seelhnx ;i07, :J01— Powertt o f

Mmicipal mdhorUks aeiinij in cmfurmitij with /criiiH o f A d — “ Pre.mra- 
tion o f line o f afrml"— Uidhitntj a hi'i<hjfi oiwr lord rr(ixHiv(/ o f  rdilii'ay-— 
Land Actjnhition Act mid coiii]temaliun hi (iii'ncv» »/ haul acijiiirpd.

Under the Bombay City Muiii<;i])ii1 At't (Bom. .‘\ct 111 o f 1888, as iniunuled 
by Born. Act V o f 190.5), tho Municipal aiiiiioritiiis havo power to atiipiiro 
land for widening, cxtcmliiig, ami iiniirovinjj; a puliUo stroot, and to pay coin- 
pennatioiji to ilio ownur o f tho land, notwitlistiniiliii'', that tho piu'pose for 
wliich the laud is taken 1h not solely tlio “ in'wcrvatitin o f tiio line ol; tho stroet,” 
but includes tiio building nf II bridge to carry tho road ovw' u railway on the 
levol o f the street. They are not rKHtrictod to acijniriiig tho land, and paying 
compensation for it uuder tho Land Ac([ui«itiuu Act. I ’licy can proscribo ‘a 
line for tlio Htroet and tako {lo.sscssioii ol: the; part o f tlut owner’s laud which 
falls within the line, and bo avoid having to proecod uniUu' t he latter Act.

Cases in which it has htuMi bold Miat powers couff^rnMl only for a statiitory 
parpofic c:\nnot bo validly oxerciKod for a diiiPurout jnirposc wore not in point. 
Such an (;.xurciHu oE thowi powers iHouiKidt! tho Act vvlncli conlcrH them. In 
the present ctiHft the oxerci.se o f tho poworfi given waH wilhin, and in Ktrict 
conformity with the torim.s o f the Ant, T h t!‘ *pn.'sefVfttioii o f the line o f tho 
street”  was not laid down as the dolinite and sole object for which tlie power 
is to be exerciHcd.

* :~EarI Loreburn, Lord Dmiediu and Lord Sumuer,


