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APPELLATE CIVIL.

Before Sir Stanley Batchelor, Kt., Acting Chief Justice and Air. Jmtice Shah.

SHIDAYA YIRBIIADIUYA KODLINATH (original Plraintiff),
Appellant A\ SATAPPA BHARMaPPA MUTCIOUDA and others.

(original Defendants), Rbspondenth. *

Dekhhan Agriculturists’ Relief Act (XVJI of 1870), section dS— The words
‘period of limitation prescribed’ in the section, construction of— Whether the
words refer only to theZ2>eriod expressly provided in the Limitation Act—
Decree—Exectdion—Conciliator's certificate— Civil Procedure Code {Act V
of 190S), section 43—Limitation.

A decree Was obtained ou October 28, 1899, ami was followeii by tliro&
Darkhasts which had been made mthin the time allowed. The fourth
Darkhaat was presented on August 2B, 191B, that is, more than twelve yeart;
after the decree. In July 1911, the judginent-croditor applied for aconciliator's
certificate, the suit being governed by the Dekkhan AgrlcnltiiiistH Relief
Act, 1879. The certificate was obtained .on March 29, 1918. A (Hiestion
being raised whether under section 48 ol; the Dekkhan Agricultm-ists’ Relief
Act, 1879, the judginent-creditor was entitled to exclude the interval of titne
occupied in obtaining the certificate in computing the period of liniitatiou
prescribed by section 48 of the Civil Procedure Code, 1908 :

Held, answering the question in the ailirmative, that the words “ the period
of liuiitation prescribed for any suit or application ” in sectiou 48 of llie
Dekkhan Agriculturists’ Relief Act 1879, were general and comprehensive and
referred to the limitation prescribed in any law for the time being in force.
They could, therefore, control or modify the period of time allowed not only in
the statute of limitation but also that in section 48 of the Civil Procedure
Code, 1908.

Dayaram v. Laxinan distinguished.

secona appeal against the decision of C. C. Boyd®
District Judge of Belgaum, confirming the decree
passed by P. Shrip.iwas Rao, ~jNibordinate Judge at Bail-
Hongal.

Execution proceedings.
~ Second Appeal No. &Hor 1916
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Tlie decree under execution was piiswcd on October 28,
1891).

Tlie first Darkliast ;i})pliciition wjik i)rescntod on
October 28, 1902. Becojul on Octol)ei; 22, ")), and the
third on December 8,11)08.

On .Tnly 1, 1911, Hie jiHi™?niciilrcredi((Or airplicd for a
conciliator’'s certiiicate and it waH yanted toliiinon
May 29, 1913.

Then the fourth Darkhast was prcKented on August 23,
1913.

Tlie decree-holder pleaded that on e>xclrulin/ tlie time
taken in obtaining the concil iator’s certi (icate as requir-
ed by section 48 of tlie Del™khan Agricullurists’ Relief'
Act, 1879, the last'Darkhast wns in time.

The jndgment-debtor set up limitation as a bar on
the ground that the Darkhast being prcjsented more
than twelve years after tlie date of the original decree
the Court could take no action for tlic exe(uition of the
said decree under section 48 of the Civil Procedure
Code, 1908.

Tlie Subordinate Judge relying on the rnling in
Dayaram v. Laxman hold that the defendant’s plea
ought to prevail and the plaintiff could not be allowed
to take advantage of the saving clause in section 48 of
the Dekklian Agriculturists’ Relief Act, 1879.

The District Judge, on appeal, confirmed the decree.

The plaintiH appealed to the High Court.

A. G. Desai for the appellant —The question in this
appeal is whether section 48 of the Civil Procedure
Code, 1908, is not controlled by section 48 of the De-
kkhan Agriculturists’ Relief Act, 1879. Both the lower
Courts have answered it in the negative and have held

W (1911) ISBom.L.K 284.
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that onr application for execution is barred by tlie 1918.

twelve years’ rule laid down in section 48 of tlie Civil SHDATA

Procedure Code, 1908. VIRBHAP-
We say we are entitled to exclude the time spent by T:fTA

us in obtaining the conciliator’'s certificate. |If tluitis  satavva
done, onr Darkhast is in time. Section 48 of the o "™
Dekldian Agricnltnrists’ Relief Act, 1879 lias to be read
with section 47 thereof. Section 47 makes it obligatory
on a party applying for execution to obtain a conci-
liator’'s certificate and section 48 directs that the time
so taken up in applying for a certificate “ sluill be
excluded ”. Section 48 does not say that this method of
computing the period ef limitation is limited to tliat
prescribed by any particular Act or any particular part
thereof. The words are very general. The “period of
limitation prescribed ” may be that prescribed by

* Limitation Act or by the Code of Oiv.il Procedure. The
case of Dayaram v. Laxman relied on by the lower
Court does not really apply to the facts of this case. In
that case the party seeking relief wanted to add the
period spent in obtaining a conciliator’s certificate to
that allowed by section 31 of the Limitation Act, 1908.
Section 31 allowed a period of grace of two years. That
was the maximum period allowed and no further period
of concession whether under section 48 of the Dekkhan
Agriculturists’ Relief Act, 1879, or otherwise could be
tacked on to it.

On the day we applied for a certificate our Darkhast
was in time. The conciliator took nearly two years to
grant the certificate. We say we are entitled to deduct
this period in computing the period of limitation
prescribed by section 48 of the Civil Procedure
Code, 1908.

H B. Gumaste for respondents iifos. 2 to 4:—"Tlie
word ‘ entertained’ in section 47 of the Dekkhan Agri-
culturists’ Relief Act, 1879, shows that it is not necessary
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1918. for the party to wait till the coiiciliator'B ccrtilicate is
obtained. The party can apply in execution and then
omasta - produce the certificate. The Hoction /88 of the Civil
EATA Procedure Code, 1908, standh by itHoll' and no otlier
Sat;'ppa section or sections can control its operation. It is an
Bhasmapfa.  ;phs01ute bar anti the period mentioned therein cannot
be extended by section 48 oC the Dekivhaii A”™nicul-
turists’ Relief Act, 1879. The case oi' Dm/arani v. Lax-
nia™ is in point and tJiere tlio Court did not allow
the party to exclude tlie time taken in obtaining the
conciliator's certificate. The word °prescril)ed ' in
section 48 of the Dekklian Agricnlturists’ Relief Act,1879,.
means as held in Dayaram v. Laxma}li”™\ prescribed in
2nd Schedule of the Indian Limitation Act, 1908, aud

not elsewhere or in any otlier Act.

Batchelor,Ag.C. J. Tliis is an appeal in execution,
and the only question involved is whether the appli-
cation to execute is barred by time. Tlie deci'ce was
obtained on the 28th October 1899, and was followed
by three Darkhasts, all of which must, for tiie purposes
of this a])peal, be taken to luivc been made witliin the
time allowed. The fourth and present 'Darkhast is
dated the 2¥Yd August 1911, tliat is, more than twelve
years after the decree. Tlie delay, liowever, is sought to
be excused In this way. The suit was governed by the
Dekkhan Agriculturists’ Relief Act, and on the 1st of
July 1911, the appellant, the judgment-creditor, applied
for a conciliator's certificate, as under the Act he was
then bound to do. He did not get the certificate till
the 29th March 19Ri, and the only question to‘be
answered iIn the appeal is whetlier under section 48 of
the Dekkhan Agriculturists’ Relief Act, he is entitled
to exclude this interval of time occupied in obtaining
tliis certificate.

The learned Judges below have both held against the
judgment-creditor, but the only ground for theirdecision
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Is the ruling of this Court in Dayaram v. Lax-
man”™K If that case, however, be read with attention,
it will, I think, he recognised that it has no hearing
whatever upon theiquestion now in controversy. For
the only point in Dayaram’s cae™ was whether the
phrase “ the period of limitation prescribed” in sec-
tion 48 of the Delvkhan Agriculturists’ Relief Act, could
cover not only the period of liniition expressly mention-
ed in an Article of the Limitation Act, but also an added
section of that Act, namely section 31, under which a
special temporary concession was allowed to mortgagees.
The Court held that the words “ the period of limi-
tation prescribed” iIn section 48 of the Dekkhan
Agriculturists’ Relief Act must refer only to the
period expressly prescribed in tlie Limitation Act,
and could not iInclude the exceptional concession
subsequently allowed. With all that, however, we
luive nothing to do here, where the question which
confronts us is totally cliflerent, and is this, whether
the words “ the period of limitation prescribed” in
section 48 of the Dekkhan Agriculturists’ Relief Act,
can control or modify the period of time allowed,
not in the Statute of Limitation at all, but in section 48
~of the Civil Procedure Code. It is necessary for
tlie judgment-debtor to contend for tlie negative, but
it appears to me clear that the affirniative is tlie correct
answer. In the first place, if it had been the intention
of the Legislature to enact that the period of limita-
tion in section 48 of the Dekkhan Agriculturists’ Relief
Act should be exclusively that period of limitation to be
found witliin the Limitation Act, nothing would have
been easier than to express that intention dearly. So
far from this being done, we have a complete omission
of any reference to the Limitation Act, and the words
are general and comprehensive, namely, “ the period of
0)0911)13Bom. L. E. 284.
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limitation proscribed for any suit or applicatioji.” Tliat
| take it means tlio period of, limitation prescribed in

any law for the tima being in force, and it seems to me

intention ol; tlie 1jONislature in enacting’

this section 'IS of the Dekkhan Agricultnrists’ Relief Act
to secure that tlie .jiitlg'ment-crctlitor, Gompelled by

the now Act to approach tlie concil iator for a cortiMcate,
was not to l)e damniljed by any lapse of time before tlie
conciliator gave him the cei'tilicate. But unless the
jLLdgment-croditoi’s argument Is to bo allowed in tliis
case, itismanlfest Unit grave Injustice mnst often ensne.
Eoj', if we snp])Ose that, a -week before the ex])iration of
tlie twelve years, the judgmen t-ta'editor approaciied the
conciliator for a certilicat(’, and the conciliator then, as
lie did here, slept over the matter for tlie space of two
years, the jii(lginen>-credilor musl. inevitably ])o out of
time tlirongh no faullof hisown. This j-esnlt, it tippears
to me, it was the precise* iidention. of ilu, Legislatiii‘e to
avoid l)y section 18of tliti Dekklian AgriciilturislsM‘oliei-
Act. And our present casc' is litth' less strong tluin that
winch. | have put, for on the 1st ,luly 1511, wdien tlieap-
Dlication to the concil iator was made, it was admittedly

Aan time. Tins vi(.w of the case seems to me to receive

direct snpport’ fi'om the language (‘inployed >y the [iOgi-
slature in Articles ISI and 1H2 of the Limit;ition Act of
1908, forthose Articles deal wiili aj)plications providedor
not provided lor " b} section 48 of tlui Code of Civil Pro-
cediire.” Clear].y, tlu*refore, in the mind of the Legisla-
ture section 18 of the Code of Civil Pr(K‘(!(lurc provided,
a period of limiia,tion,and | can see no reason for think-
ing that the period of limitation thus provider] fails
outside the gejicj'al words employed by the Legislature
In section 48 or the Dekkhan AgricnlturistH i™eiief Act,.
On these grounds, la,ni of opinion Unit t.i( appeal must,
be allowed, the lowe * Coult’s deci*ee mrist bo rt,verscul,
and tlie Dark’hast must be proceeded" with as being in
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time. The appellant to have his costs. It will be open
to the respondents, if so advised, to raise a point of
limitation as to the earlier Darkhasts.

Shah, J. :—1 agree.

Decree reversed.

J.a R.

PRIVY COUNCIL.*

BHAGWANDAS PAEASRAM (P r1aintiff) BURJORJI HUTTONJI
BOMANJI ( Defendant )

[ On appeal from the High Court of Judicature at Bombay.]

Wagering conimcta— Common intention to wager essential—"Speculation not
equivalent to-wagering—Pakki Adat— Contract Act (1 Xof 1 8 7 2 section SO
—Bomlay Act 111 of 1865, sections 1 and 2.

Speculation does not necesBarily involve a contract by way of wager, and to

constitute such a contract a conmion intention to wager is essential.

Even if one party to a contract were a speculator who never intended to
give delivery, and that fact was known to the other party, yet in the absence
of any bargain or understanifing, express or implied, that tbe goods were not
to be delivered, that would not convert a contract, othenvise innocent, into
a wager; nor would the mere fact, that as to the greater part of the goods
there.was no delivery but an adjustment of claims, vitiate the transaction.

PaMi Adat dealing's are well established as a legitimate mode of conducting
commercial business in the Bombay market.

Held (reversing the decision of the Appellate High Court) that the
contractf- in Buit were not wagering contracta.

Appeal 51 of 1916 from g judgment and decree (28th
Marcli 1913) of the High Court ar Bombay in its appellate
jurisdiction, which reversed a judgment and decree

*  PrfiSfiki—Lord Buckmaster, Sir John Edge, Sir Walter Pliillimore, Bart,,

and Sir Lawrence Jenkins.
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