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AVitli, regard to tlie question as to wJiat the scope of 
the enquiry which the aiipellate Court slioulcl enter upon 
i s ,  . I  am of opinion, t]].at we are entitled to satisfy our­
selves under Order XJjVII, Rule 4 (2) (b), as to whether 
there was sufficient evidence before the lower Court, 
and whether such evidence has been propeiiy appre­
ciated by it when it granted the application. If Ahid

V

Kliondkar v. Mahendra Lai lays down tJiat the 
duty of the appclhito Court is restricted to ascertaining 
wliether tlie evidence adduced l)cl'ore tlie Subordinate 
.Tiulge is properly adiuissl])le or not, only I must 
respectfully beg U'ave to doubt its correctness. The 
Subordinate Judge might grant sucli an application on 
evidence on the weight and sulhciency of whicli no 
appellate Court would agree witli him. Nevertlieless, » 
tlie evidence which, the plaiutiff-respondent now seeks 
to adduce is not for the purpose of adding to her evi­
dence in the Court l)elow, l)u,t I'or the purpose of correct­
ing a misapprehension into wliicli fclie Judge was led by 
a material error iji Exliibit 129. I, tluM.'ofore, tliink 
that under these circnmstanc.es jastice requires its 
admission and tluit this appeal sliould be dismissed 
with costs.

Order aijlrnud..
J . ( ! .  E .
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Ih’/ore Mr. Jualice Beanum and 21)'. Juslicc Heaion.

SUBRAYA VENKArPA IIEODK ( o r ig 'in -a l  O im 'O n u n t), A p p e l l a n t  v. 
SUBRAYA HEGDK ( o i u o i n a l  A i - i ' l i c a n t ) ,  ru5Sj'0NHENT/^

Instahnent decvcp.— Penidty dauHe—'Failure to paij two innlahiieiits makhi(i 
the, whole dcn'eepayahle at once.— FirM l/iHtalmcut not 2wkl on due dale, 
lid paid u]) before the second one fell due—See.ond iitatahnent not 2>aid w/ 
due date— Fenaliy clause not becoininy opcratwe.

(1) (U )1 5 )4 2 C a i; 830 nti). 837,
 ̂ Sccoud Appeal No. 232 of 1917.
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A decree payable by iiiHtalinents provided tbat the instalments were to be 
paid on certain lixed dates ; and tliat on failure to pay any two iniitalmcnts 
at tlie period fixed, the whole amount ol; tlie decree renmining Tinsatislied was 
to be paid up at once. The first instalment was not paid on the date lixed, 
but was paid sometime afterwards und before the second instalment fell due. 
On failure to pay the second instalment on the due date, the decreo-holder 
applied for execution o f the whole amount o f the decree which romaiued 
unsatisfied :—

Held, dismissing the application, that the real intention o f the parties was
that before the penalty could bo enforced two instalments must be in arrears
together, whereas in the present case only one instalment was in arrears. i

S e c o n d  appeal from tlie decision of E. H. Leggatt, 
.District Judge of Kanara, reversing the order passed 
by V. E. Guttikar, Subordinate Judge at Sirsi.

Execution proceedings.

On tiie 25tli Eebruary 1915, tlie decree under execu­
tion was passed by consent, providing that the amount 
found due was to be paid in instalments. The first in­
stalment was to be paid on the Mth April 1915. The 
second one was to be paid on the 5th March 191(5 and 
so on. The decree further provided that on failure 
to pay any two instalments on the dates fixed, the 
whole amount of the decree remaining unsatisfied was 
to be paid up at once..

The first instalment was not paid till the 16th Janu­
ary 1916. The second instalment was not paid on due 
date.

The decree-holder thereupon applied for execution 
of the whole  ̂ decree, as according to liim there liad 
been failure to pay two instalments on due dates.

The Subordinate Judge was of opinion that acceptance 
of the overdue instalment by the decree-holder amo ant­
ed to waivei"; that there was only default in payment 
of the second instalment only; and that the decree- 
holder was therefore not entitled to apply.
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' 1918. On appeal, this order \vas reversed by tlie District 
Judge on tlie following grounds;—

The Stiborclinate Jiidgo con'ciders that under tlio rnUng in Kmhirain v, 
Fandu^^ plaintifC ham, l>y \m accoptauce of; his llvst over-due instal­
ment, waived liis right io rccdvor tlic whole auioimt duo under the 
decree. I  do not think that this is the correct view to tuko o f  the ruHng on 
whieli the Subordinate Judge rehos. The ruling does not state that in all 
circnmstanccs the acceptance of an OA’ordiie innlahiieiit w'ill avnonnt to a -waiver. 
On the conlrary, the Chief Justicc points out that the ipieHtion whether there 
lias been a waiver can only Ix; ck;tcrniined by reference to Lhe circumstancea of 
each case. In that case, after acceptance o f llie two overdue instalments 
several instahnent.s Avere paid and acceiited at ]M'opcr tinicfs. and it was there­
fore obvious that the decree-holdcr intended to Avaive Iub right.. Here, on the 
contrary, he took the very lirst opportunity o f insisting on the right given to 
liiin by thedccree. As the decree itst U: way8 tliat an overdue instalment can 
be paid later wdth interest, it was not I'oally open to plaintiff to )-efnse to 
accept that payment; but in any case tlic decree lays down that if two 
instalments are not ]>aid on tlui proper dates, the wdiohi amount Hhould bo 
recoverable at once. This has been the ease here, and, as there is nothing te 
show any intention on the part o f the plaintilf, to waive his right to recover

A

the whole amount, lie is entitled to do so.

Tlie opponent appeiiled to the High Court.
(r. P. iMurdesJiwar, for the appellant.
aS'. for the respondent.
Beaman , J, :— The consent decree runs in  tlie fo lio ’ŵ - 

ing terms :—

“ Plaintill- do recover from defendant Rs. 253-10-5, 
out of Rs. 75o-10-5 alleged by plaintiff (to be due 
to him) and admitljed by defendant, on the 30tli 
day of Oliaiira of: the next cyclical year Rakshasa (lith 
April 1915). x4.s to tlic balance of Rs. 500 on dpducting; 
the said amount (of Rs. 253-10-5) plaintill' do pay the 
same to defendant by five instalments of Rs. 100 each 
payable on the 30th. day of th.e Magli of each year 
beginning from the 30tli of Magh of the next year, 
that is, of the cyclical, year Raksliasa. In this way 
defendant do pay (the whole amount) by six instalmenM.

w  (1902*) 27 Bora. I • . ■
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In case of failure to pay the amount of any one 
instalment, he should pay the amount of instalment 
he has failed to pay with interest at the rate of 
Rs. 12-8-0 per cent, per annum from the date of failure to 
pay the instalments up to the date of payment. In case 
of failure to pay the amount of any two instalments at 
the period fixed, defendant do pay to plaintiff all the 
amount of instalments remaining unpaid on deducting 
the amount of instalments paid at that time, together 
with interest thereon at the above rate, that may accrue 
from the date of default up to the date of payment; 
in this manner the amount should be paid in one lump
sum.

Upon this decree a dispute has arisen in the follow­
ing circumstances. The first instalment of Rs. 253-10-5 
was to be paid on or before the 14th April, 1915. The 
second instalment of Rs. 100 was to be paid on or be­
fore the 30th March, 1916. The first instalment was not 
paid on the date fixed, but in January 1916, before the 
due date of the second instalment, it was paid in full 
with interest at the agreed rate. There was a further 
default in paying the second instalment due on the 30th 
March 1916. The decree-holder thereupon claimed that 
there was a failure to pay the amount of two instal­
ments at the peliod fixed, and, therefore, that he was 
entitled to claim the whole amount of his debt at that 
time remaining unpaid. The lower appellate Court 
has acceded to that contention and held upon a con­
struction of the decree that on the 30th March 1916 
there had been a failure to pay the amounts of two 
instalments at the period fixed. We are of a different 
opinion. We think it unnecessary to go into the' ques­
tions raised and discussed in the judgment of Jenkins
C. J. in the Full Bench Case of Kashiram y. Pandii^K 
That and thfe cases out of which it arose had special

(1) (1902) 27 Bom. 1.
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1918. reference to tlie points at wliicli limitation began to 
run on breach of conditions in instalment bonds very 
similar in tlieir terms to those we are considering. All 
that I would say is that if the view taken by the learned 
Chief Justice be correct that the acceptance of an 
overdue instalment before th,e next succeeding instal­
ment becomes due amounts to estoppel and precludes the 
creditor from alleging that there was a prior default, 
then the position here would admit of no argument. 
It is, however, contended on behalf of the respondent 
that he had no option in the matter ; that there was in 
no real sense a waiver when he accepted the am ount of 
the first instalment with interest in January 1916 and 
therefore that there is no room for the Introduction of 
the principle of estoppel. It appears to us, however, 
that the decision can be put upon a mucli, simpler and 
more satisfactory ground. Upon our reading of the 
decree itself, we entertain no doubt but that the real 
intention of the parties was that before the penalty 
could be enforced two instalments must be in arrears 
together. Adopting that cons tr action., it is clear that 
the condition had not been fidfilled in this case, for be­
fore the default of the oOth Marcli 191G tlie first instal­
ment had been paid in January 1916. There was, 
therefore, at the time the decree-holder claimed to call 
in the whole debt, only one instalment in arrears. We 
think, therefore, that the view taken by the learned 
District Judge was wrong and that there has been no 
such failure to pay the amounts of two instalments ' at 
the period fixed as would entitle the decree-liolder to 
the order he obtained in the lower appellate Court.

We think that the decree of the learned Judge must 
be reversed and this appeal allowed with all costs.

Heaton, J. I concur.
Decree reversed,

R. 11


