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APPELLATE CIVIL.

Before Mr. Justice Heato?i and Mr. Justice Shah.

HUCHEAO TIMMAJI DESHPANDE a n d  o t h e r s  ( o r i g i n a l  D e f e n d a n t s ) ,  1917. 

A p p e l l a n t s  v. BHIMAEAO GURUEAO DESHPANDE a n d  a n o t h e r  Septernber l i .  
( o r i g i n a l  P l a i n t i f f s ) ,  R e s p o n d e n t s *  -------------------------

Hijidu Laic— Adoption— Dvyamushyayana form— Premmption— Suit to 
recover arrears o f  Deshpandegiri cash allowance— Three years arrears can 
he recovered— Limitation Act ( I X  o f  1908^, section 7.

Under Hindu law, in the absence o f any express agreement to the efEect 
that the adoption was to be in the Dvyamushyayana form, it must be pre
sumed to be an ordinary adoption.

Laxmipatirao v. VenTcatesh^\ followed.

Two plaintiffs, one o f whom was a minor, being jointly entitled to a 
Deshpandegiri cash allowance, sued to recover arrears for six years prior to 

the su it:

Eeld^ that the plaintiffs were entitled to recover the arrears for three years 
only, for the minority o f the second plaintiff could not help the plaintiffs inas 
much as the adult plaintiff was in a position to give a discharge on behalf of 
himself as well as the minor.

■ Ganpat v. Sheshgiri^^\ distinguished.

S e c o n d  appeals from tlie decision of W. T. W. Baker,
District Judge of Bijapur, varying the decree passed by 
D. V. Yennemadi, Subordinate Judge at Bijapur.

Suit to recoYer arrears of a Deshpandegiri cash 
allowance.

Tliree brothers, Bhimrao, Katappa and Timniaji 
(defendant No. 1) were entitled to the allowance in 
question. Bhimrao owned an eight annas share in i t ; 
whilst his two brothers had a four annas share each.
Bhimrao adopted Gururao, who was the only son of his 
brother Katappa.

The plaintiffs, who were the sons of Gururao, claimed 
that by virtue of the adoption they were entitled to
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1917. Bhimrao’s sliare of eiglit annas ; they also claimed tlie
 ̂ four annas share of Katappa, as tliey alleged tliat

Gnrnrao’s adoption by BMnirao was in tlie dvyamiish-
 ̂ iiayana form. Of tlie two plaintiffs, one was a minor.

BhIMKAO ^ , p ,
G u r u r a o . They claimed to recover arrears for six years preceding

the suit.
The Subordinate Judge held that the plaintiffs were 

only entitled to Bhinirao’s share of eight annas, for 
Gururao’s adoption was in the ordinary form ; and he 
allowed their claim for arrears for six years, following 
Gmipat V .  Sheshgiri^̂ K

On appeal, the District Judge was of opinion that the 
adoption was in the dvyamushyayana form and held 
that the plaintiffs were entitled to a twelve annas 
share inclusive of Katappa’s share. The rest of the 
decree appealed from was confirmed.

The defendants appealed to the High Court.
Coyaji with G. S. Mulgaokar for the appellants.
Jayakar, with K. H. Kelkar and i?. A. Jahagirdar, 

for the respondents.
Sh ah , J.:—The first point urged in support of these 

appeals relates to the share of the plaintilfs in the cash 
allowance in dispute. The plaintiffs contend that they 
are entitled to three-fourths of the whole allowance and 
the defendants contend that the plaintiff's are entitled 
only to one-half. This point entirely depends upon 
the question whether the plaintiffs’ fatlier Gururao was 
adopted by Bhimrao in the dvyamushyayana form or 
in‘the ordinary (i.e. kevala) form. The trial Court 
found that he was adopted in the simple form and not 
in the dvyamushyayana form. The appellate Court, 
however, came to the conclusion that he must be 
presumed to be the dvyamushyayana son of Bhimrao 
find Katappa. The learned District Judge, however,

w (1904) 6 Bom, L. R, 6i7,
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has pointed out tliat there is no evidence of any stipu
lation tliat Gtirurao .was to be treated as tlie son of 
both fathers made at the time of the adoption ; but he 
relied upon a certain observation in Sarkar’s Hindu 
Law and the case of Krishna v. Paramshri cited by 
the learned author in support of his observation. This 
observation and the case referred to by the lower 
appellate Court were considered in the case of Laxmi- 
patirao VenkatesU'̂ '̂  and for the reasons given there 
we are of opinion that in the' absence of any express 
agreem.e-nt to th^ effect that the adoption was to be in 
the dvyamushyUyana form it must be presumed to bo 
an ordinary adoption. It is clearly stated by tlie lower 
Court that there is no evidence of any such stipulation. 
It is urged in support of the view ̂ taken by the lower 
appellate Court that the property lias been enjoyed in 
a manner which would show that Gururao was treated 
as a dvyamusliyayana son. There is no evidence, 
however, to that effect; and it is not denied that the 
allowance in question has never been divided before 
on the footing of Gururao being a dvyamusJiyayana 
son. The lower appellate Court lias proceeded on a 
certain admission suj)posed to have been made by the 
defendant No. 1 (Exhibit 105). But the statement of 
the defendant is clear that th  ̂ property has been 
enjoyed half and half. In any case it is sufficient that 
there is no evidence whatever of the adoption of Gtiru
rao having been made in the dvyamusliyayana form. 
The conclusion of the lower appellate Court on this 
point cannot be accepted.

The result is that the plaintiffs are entitled only to a 
half share in the cash allowance.

The second point relates to the arrear̂ S of the allow
ance. The plaintiJSs claim arrears for six years and

H u c h h a o

T i m m a j i
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B h im e a o

G-ururao.
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1917. tlie defendants contend that tli.e arrears for three years 
onjy slioiild be allowed. Botli the lower Courts have 
allowed arrears for six years. It is clear that the 
plaintiffs were jointly entitled to si:ie and that plaint
iff No. 1 was in a position to give a discharge on behalf 
of himself as well as his minor brother plaintifl: No. 2 
within tlie meaning of section 7 of tlie Indian Limita
tion Act. The minority of plaintill; No. 2, therefore, 
cannot help the plaintiffs. Mr. Kellcar has not been 
abl6 to cite any anthority in siippoi't ol; tlie view that 
an elder brother, wlio- is in tlie position of a manager 
-of a joint Hindu family, cannot give a valid discharge 
without the concurrence of his minor brother, who is 
joint with him in interest. The case of Ganpatv. 
Sheshgirî ^̂  referred to by tiie lower Courts is a case of 
joint decree-holders, whicli stands on a somewhat 
dilferent footing. It follows that the plaintiffs are 
entitled to arrears for tliree years only.

The result, therefore, is tliat the decree of the lower 
appellate Court is reversed and that of tlie trial Court, 
restored subject to tlie modification tliat the defendants 
are to pay Rs. 243 instead of Rs. 486 as arrears of cash 
allowance.

The parties to bear their own costs thronghout.

Decree reversed.
R. B.
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