
2 0 2 INDIAN LAW REPORTS. [VOL. XLIL

1917.

ISABALI
T a y a b a l i

V.
M a h a d u

E k o b a .

contains elaborate provisions declaring tliat such for
feiture shall not be enforceable, by action or otherwise, 
unless and until the lessor serves on the lessee a notice 
specifying the breach and requiring the lessee to remedy 
it or make compensation, and the - lessee fails within a 
reasonable time either to remedy the breach or to 
compensate for it. But the Indian Act contains nothing' 
of these restrictions on the enforcement of the for
feiture, and it must be inferred that no such restrictions 
were intended by the Legislature. It is hardly neces
sary to add that the Act does empower tlie Court—see 
section 114—to relieve against forfeiture for non
payment of rent in certain circumstances, but with, 
these circumstances we are not now concerned.

i'or these reasons I am of opinion tliat the question 
raised in this appeal must be answered in favour of the 
plaintiff, tlie lessor. The lower Court’s order remitting 
the suit for decision on its merits must, tlierefore, ba 
affirmed, this appeal l)eing dismissed with costs.

Scott, C. J. :— I am of the same opinion.
Order affirmed. 

j. a. R.
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November 22.

Before Mr. Justice Heaton and Mr. Jnsiice Shah.

EMPEROR V. MAKi PAHSU.**

Criminal Procedure Code {xict V  o f  1S08), section 3G9— Trial completed and 
wiUnce im sm l fo r  offence under section 870 o f  the Indian Penal Code— 
Trial continued on another charge under sections 75 and S70 o f  the Indian' 

. Penal Code in the same case—Further trial in had.

The accusocl was coimnitted to a Court of Seasion on two charges, one' 
under section 379, and another under sections 75 and 379 of the Indian Penal'

* Ci-iminal Appeal No. 436 of 1917.
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Code. The trial went on the first charge and ended in conYiction and 
sentence. The second cliarge was next taken up in the same trial and a sentence 
was passed on the accused again. The accused having appealed:

Held, that the subsequent proceedings on the second charge were not valid 
and should be set aside for when the judgment including the sentence "vVas 
pronounced in the trial on the first charge, there was no power under sec
tion 369 of the Criminal Procedure Code to alter or review the same.

T h i s  was an appeal from conviction and sentence 
passed by J. A. Saldanlia, Assistant Judge of Tliana.

The accused was tried on a charge for an oSence 
punishable under section 379 of the Indian Penal Code. 
He was also charged with previous convictions of theft 
(sections 75 and 379 of the Indian Penal Code). The 
charge of theft was first gone in to : the accused was 
found guilty and sentenced on the 23rd August 1917 to 
rigorous imprisonment for three years.

On the same day, a couple of hours later but before 
the warrants were signed the second charge about pre
vious convictions was read out and the case proceeded 
with against the accused. The previous convictions 
were held proved and the accused was sentenced to ri
gorous imprisonment for seven years on the 31st 
August 1917.

The accused appealed to the High Court contending 
that the enhanced sentence passed upon him was not 
legal.

There was no appearance for the accused.
S. S. Paikar, Government Pleader, for the Crown.
S h a h , J. In this case the accused was charged under 

section 379 of the Indian Penal Code and tried by the 
Assistant Sessions Judge of Thana and a Jury. The 
Jury found the accused guilty. The Judge accepted 
the A’’erdict and proceeded to pass a sentence in respect 
of that charge, and sentenced the accused to three years’ 
rigorous imprisonment on tlie 23rd August. There was, 
however, a .̂charge against the accused under section 75 
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1917. read with section 379 of the Indian Penal Code, which, 
for reasons not material for our present purposes, was
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E m p k r o b  proceeded with before passing the sentence on the
M a r i  P a r s u . charge under section 379, Indian Penal Code. The trial 

practically ended when the sentence was passed in 
respect of the offence under section 379. The learned 
Judge, liowevcr, proceeded thereafter to try the accused, 
and to record evidence, with respect to the charge of 
previous convictions. The Jury found the accused 
guilty on that cliarge on the 31st of August and the 
learned Judge sentenced the accused to seven years’ 
rigorous imprisonment. It is against this order of con
viction and sentence tluit tl)e present appeal is preferred.

The point that arises in appeal is whether the subse
quent proceedings with ref ere a oe to the charge under 
section 75 are valid. In my opinion they are not valid, 
because under section 369 of the Criminal Procedure 
Oode after the judgment including the sentence was 
pronounced in the trial on the 23rd of August there 
was no power to alter or review the same. It seems to 
me that after the verdict of the Jury was accepted and 
the sentence i)assed on the 23rd of August on the charge 
under section 379, tlio trial came to an end. Whatever 
may have been the reasons for sentencing the accused 
under section 379, Indian Penal Oode, in the first 
instance, and thereafter proceeding with the charge 
under section 75, the subsequent proceedings cannot be 
treated as valid.

I would, therefore, si3t aside tl\e order made by the 
Assistant Sessions Judge on the 31st of August and 
restore that made on the 23rd of August. The result 
will be that the accused will have to suffer rigorous 
imprisonment for three years.

H eaton , J. I concur.

Order 8et aside.
R. R.


