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CRIMINAL REFERENCE.

Before Mr. Jiixtirc Heatnn and j\Ir, Justice Shah.
EMPEROII v. BHIMA.TI VE.NKAJI NAIXU]}.*

Criminal Froccdnre Code (Act V of 1S9S), HrctlonH 107, 210 and 316—
Committalp'oceedlngs— Evidence taken in absence of mnclion to prosecide—
Sanction produced lefore M.afjlstrate on the day he paam| an order conimiiting
the case— Committal order pasm|1 in rlrw of the -wisihea of ike parties and a

Government Resolution— Order of committal not valid.

The accuscd, a Vatatidar Pfitil, was charged with the ollieiicOH ol: liarbonriiig
an olTiender and taking a bi-ihe from liini. Eii(Juiry into tlic ease was instituted
and the whole of the evidence was taken in absence of a sanction to prosecute.
The Magistrate coiuniitted lhe case to the Court of >Sessi()ii, relying on a
Government mKcfiolntioii and yielding-to the wislies of tlie particH. The
sanction was produced before the ]\lagiatrale on the day he connnitted the case.
The Sessions Judge referred tlie case to the Tligh Court as he was of opinion

that the comniitnient was illegal ;—

'Held, quashing the order of cnmniitnieiit, that owing to tlio ahscnce of
sanction the wl)ole of the [proceciUngs hoforn the Magistrate were without

jurisdiction and totally invalid.

to the Court of Session solely hy the wish of ilie parties and the terms of a

Government I\CKolntion.

This Was a reference inadc by V. M. "orrers, Addi-
tional Sessions Judge ol: Dharwar.

The accused was the Yataiidai’ Patil oC Hiibii. He
was charged witli tlie oUences of liiirboaring two
offenders, and of accepting a bi'ibe from one of them.

The enquiry before tlie Magistrate was taken up in
absence of a sanction under section 107 of the Ciiminal
Procedure Code. The wliolo of the evidence was led
before the Magistrate, wlio eventually committed tlie
case to the Court of Session. The sanction to pi'osecute
was produced before the Magistrate oji the day lie

~ Griininal Reference No. 42 of 1017.
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passed tlie order of couimitmeiit. The Magistrate com-
mitted tlie case on the following grounds—

“ The case is not exclusively triable by the Sessions Court but the accused
is a Vataudar and relying on Govenunent Resolution No, 8350, dated 15th
December 1915, R. D., both the parties pray for the oiumitlal of this case

and | have no hesitation in doing so.”

The Additional Sessions Judge beijig of opinion that
the coihmitinent thus? made was against law, referred
the case to the High Court for quashing the conviction,
observing as follows —

The Magistrate’s order is coiiclied in the following
terms .—

“ This case Is not exclusively triable by the Sessions
Court; but the accused is a Yatandar ; and relying
upon ‘Government liesolution No. 8350, dated 16th
December 1915, Revenue Department, both the parties
pray for the committal of this case, and | have no hesi-
tation in doing so (sic.).

The first point of law which is suggested by tins
order is one of no little general importance.

It is provided by section 210, Criminal Procedure
Code, that when upon such evidence being taken and
such examination (if any) being made, the Magistrate
is satisfied that there are sufficient grounds for commit-
ting the accused for trial he shall proceed as directed.

Now in the commitment order to which 1 am now
soliciting their Lordships’ attention the learned Magis-
trate has made no reference whatever to the only
materials which the Code under which he was proceed-
ing has directed him to consider. He has felt, it
appears, ‘no hesitation’ in deciding an important
question: but for his decision he gives no reason
except a request made by the parties and a Resolution
issued by the Revenue Deimrtment of His Majesty'



1917.

BMR
V.
Bhimaji

Y enka.ti.

174 INDIAN LAW REPORTS. [YOL. XLII.

Government. This Resolution Ixas not been com-
mimicated to tliis Coart, but | iraagine that It
cannot have ])een intended to fetter the free discretion
of any judicial functionary in tli.o exercise of liis crimi-
nal jurisdiction.

Now | am by no means of opinion tliat Mr. Randive
was necessai’ily wrong ia committing tliis particnhir
case. As to that I can liave no 0]>inion for | have not
yet tried tlie case. But | am clearly of opinion that
tlioui]]i Mr. Randivfvs conclusion may be n£dt, Iris
meth.od of arrlvin.i™ at it is woni>\ A Magistrate lias
duties laid upon liiin from which, he cannot be dis-
Jxuised by any oi'der issued for th.e guidance of snl,)ordi-
nate officers of the Revenue Department. To act upon
such orders is certainly tlie duty of oiTicers of t]iat
Department; and tlu™ Collector may with great pro-
Driety direct (as in this case he Jias directed) tliat
‘“the Court should be requested to commit the case to
tlie Court of Sessions if tlie accused is not discharged..’
Tlie Collector may very well nialvo tliis re{[iiest but the
Magistrate surely misapprehends his duty if he has
‘no liesitation’ in closing liis eyes to tbe Code of
Criminal Procedure and following blindfold a request
made by those over wliom lie is exej'cising magisterial
autliority.

This particular case may be of no particular import-
tance, bat a wide prospect can be surveyed tlirough a
very insignificant aperture, Magi,st.rates iire continu-
ally being requested to commit cases to this Court, and
advocates have wit enough to present these requests in
a form insidioiisly flattering to llie Court of Session.
There are various private reasons why a Court in
permanent session at -a central, station is preferred to
the iti.nerant Court of an olticer with other duties ; but
there are other public reasons wliy it is extremely
undesirable that any case should be committed to the



VOL. XLI1.] BOMBAY SERIES. 175

Sessions wliicli ”cali be adequately dealt with by a
Magistrate. By sucL. coiiimiGtals Government is put to
unnecessary expense in road and conduct money,
asBGssors are put to needless trouble and t]ie lapse of
time wliicli ofcen occurs before a Sessions trial intro-
duces special risks of failure of justice. And while
tliere are in every case these general reasons why a
Magistrate should hesitate before committing to the
Sessions a case which he can try himself, thsre is in
the present ca”®e a special,cause of which the learned
Magistrate was not oblivious, although tlie remem-
brance caused him ‘no hesitation..

By section 60 of Bombay Act Il1 of 1874, a convic-
tion by a Court of Session entails iipon a representative
Watandar consequences which would not follow from
a conviction for the same offence in the Court of a
Magistrate, A decision to commit acase to the Sessions
Is a decision of much consequence to the accused: and
it is a decision which (in my opinion) a Magistrate
should not take without moi:e meth.odical animadver-
sion than is revealed by the brief order now under
reference. By section 197, the Local Government is
empowered to ‘specify the Court before which the trial
Is to’be held.” When the Local Government leaves this
power uniiLsed, and prefers to instruct a pleader ‘to
move th.e Magisterial Court concerued’ the inference
Is that the Local Government desires to evoke a consi-
dered opinion from the Magisterial Court: but in this
case no opinion of this liiiid appears to have been
elicited. The Magistrate luxs merely given effect to
what he supposes to be tlie policy of Goverament. But
that policy he has apparently misapprehended. Had
the sanctioning authority definitel.y decided that this
case should be tried by the Court of Session, then the
Court of ~Session would have been specitled in the

sanction. Thepolicy of Goverament appears, on the
ILR4—3
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truer coiisti'uctioii, to be, that tlie attention of the
Magistrate slioukl be invited to the coaseqiieiices of a
coinaiittaT, and that lie slioiild tlioii, with more than
Q.dlaary caiitLon, consider wvliebliel’ to coininlt or not.

The liLdt point of law, whicli, witli dne snbinisBion
I propose for the consideration of their Lordships, is
this—

‘That the learned Magistrate, in deciding to commit
to this gni.*t this c.ne, whioli is not excdnsively triable
by this Court, iiiis al)dicated the discretion which the
law intended him to exei'cise : tljat lie lias neglected to
advert to those niiteiMals upon which tdono he is autho-
rised to fonnd his conchisions: and tliat he has allowed

his coarse to be defliicted by considerations of an extra-
judicial and technically irrelevant kind," ”

The Reference was heard.

A. G. Desal, for the accnsed.—The proceedings before
the Magistrate are bad, as tliere is no *“previous
sanction” in tliis case, as required by section. 197 of the
Criminal Procednre Code. The whole of tl).e proceed-
ings before the Magistrate practically came to an end
in absence of the sanction. It was produced only on
the day tlie Magistrate passed tlie order of coniniitment:

see Re(j. v. Eama hlri QopalS™ and Qu,een-EjnpreH™ v.
A. Morton if Moorteza AliP'

S. S. Paflcar, Government picadel, for tlie Crown.—
This point has been raised here foi- the first time. It
was not taken in the Sessions Court or before the
Magistrate. The accused raised no ol)jection in either
of the lower Courts as to tlie late prodnction of the
sanction; he cannot be allowed, at tliis stage, to
guestion the validity of the commitment: He sec-
tion 532 of tlie Criminal Procednre Code.

1 Bum. H.C. R. 107.
(1884) 9 Bom. 288 at pp. 295, 299.
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Desai, in reply.

Heaton, J. —We imderstancl that the accused person
In this case who is charged with harbouring an offender
and receiving a bribe from liim and who has been
committed to the Court of Session at Dharwar, is a
Vatandar Patil and consequently that he could not be
prosecuted except with the sanction provided by
section 197 of the Criminal Pi'ocedure Code. It is on
this understanding that the judgment of this Court
Is based.

We start, therefore, with this, tliat a previous sanction
was under section 197 essential to confer Jurisdiction
on the Magistrate to take cognizance of the offence.
Now as a matter of fact he took cognizance of the
offence and proceeded some way with his enquiry
before any sanction was signed by the sanctioning
officer. For he began to take evidence in the case on
the 5th of April and the sanction was not signed until
the 12th. So obviously there was no previous sanction.
The defect becomes still more glaring when we learn,
as liappens to be true in this case, that the sanction
itself was not placed on the record of the case until the
2nd of May, which was the ~very day on which the
order of commitment to the Court of Session was made.
Nor do the papers in the case give any justification for
supposing that the sanction actually came into the
hands of the Magistrate before the 2nd of May. So that
although the law requires a previous sanction, the
Magistrate had taken cognizance of the case and pro-
ceeded with it without that sanction and he had, so far
as we can gather, proceeded to record the whole of the
evidence without being aware that any such sanction
existed. It is unfortunate but it seems to us that this
being so, the whole of these proceedings are without
jurisdiction and must be regarded as totally invalid.
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It follows tliat the commitment to the Court of
make that order muldng it clear tliat tlio whole of the
proceedings mast start aoiii. Lfrom tlie very beginning'
if farther 'proceedings ;ii'c to be taken against tliis
present accused.

We liave not, it Awviil l)e observed, dealt with the
partlcnlar points on which tiie Additional Sessions
Judge referred this case to ns. Tliey are points of
interest and llls statement of them is clear and forcible.
It is not essential n.o doai)t tliat we shonld. express any
opinion on them hut one of tliese points is of snch
Importance ivad arises fre(xiienl.ly enough to make it
desirable to say. something. Tliat point is based on
this: that the Magistrate committed this case to tlie
Court of Bessioii for reasons wliicli.appear in liis own
words as'followsThe case is not exclusively triable
by the Sessions Court, but tlie accused is a Vatandar
and relying oii G. R. No. 8350, (hited the 15th of
Decembor 1915, Revenne Deparr-inent, l)oth the parties,
pray for the committal ot this case and | liave no
hesitation in doing so,” It appears to me that when a
Magistrate comes to consider wlie(,lier lie shall or sliall
not commit a case, lie ha’No consider the gi‘avity of the
oiience; the panlshment with which, in llls opinion it
ought to be met and the section under whlicli lie charges
the accused person. He may no doubt properly consider
any special diiiiculties in the case or tliat it is a matter
of some peculiar pul)lic Importance, and no doubt other
matters also might enter into his consideration, such
as the wish of the parties. But Magistrate must not
determine this important matter whctlier lie is to com-
mit the case or to try it himself solely by the wish of
the parties and the terms of a Goveriimont Resolution.
No resolution whatever that, tlie Executive Government
has issued can properly control or determine the
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discretion of a Magistrate in sncli a matter; for tlie
Government Lave no autliority wiiatever to interfere
with this discretion which is imposed on the Magistrate
by the law and must be exercised by hi in. u

Shah, J.:—1 agree that the order oi coinniitment
shonld be set aside. It is not denied in this case that
a sanction nnder section 197, Griininal Procedure Code,
IS necessary. The sanction was granted by tJie Collectoj*
on the 12th April, and it was produced before the
Committing Magistrate on tlie 2nd May. T]ie proceed-
ings had alread}® commenced before the 12th April,

and the order of commitment was made on the 2nd.

May. Therefore the pi'oceedings before the Committing
Magistrate including the order of commitment must be
set aside. This will be withoat any prejudice .to any
proceedings that -may be prox)erly taken hereafter
against the accused.

In this view of the case it is not necessary to consider
the point raised by the Additional Sessions Judge as to
the form of the sanction.

As regards the other ground' upon which tliis order
of commitment is liable to be set aside, | desire to add
that it was tlie duty of tlie Magistrate to determine
under the Code of Criminal Procedure on entirely
judicial considerations whetlier the accused slrould be
committed to a Court of Session or not. lii the
present case he has taken into consideration a Govern-
ment Resolution and expressed no opinion of liis own
in committing the case to the Court of Session. Itis
not necessary for me to state in detail what he may
properly consider in committing the accused to a Court
of Session. That is a question, with which the Com-
mitting Magistrate has to deal on the evidence in the
case. It is necessary to point out that it is not open to
him to take the Government Resolution into considera-
tion in dealing with the question. This case affords an
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illustration of tlie manner in whicli sncli a Resolution is
apt to be used. It is also necessary to point out that
section 60 of the Bombay Hereditary Offices Act (I11 of
1874) to which the Government Resolution relates,
cannot be used as a ground for committing any case to
a Court of Session. That section gives certain powers
to the Government to deal with the Vatan when a
representative Yatandar or any deputy or substitute
appointed by him is convicted by a Criminal Court not
inferior to a Court of Session of any ollence referped to
in the section. That would indicate that when a
person of the above description is properly couimitted
to, and convicted by, a Court of Session the Government
may exercise the powers conferi'ed by that section.
The question whether a particular case should be
committed to a Court of Session should be decided by
the Committing Magistrate without any reference to
the section, or to the Government Resolution relating to
the section just as the question of conviction must be
decided without any reference to it.

The powers of Government under section 197, cl. (2)
of the Code of Criminal Procedure stand altogether on a
different footing aud my remarks have no application
to any directions which may be properly issued under
that clause. It is not suggested tliat the Government
have fVecified the Court before which a trial is to be
held in this case under section 197 (2) of the Criminal
Procedure Code.

Ansiuer accordingly.

R. R.



