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Before Mr. Justice Beaman and Mr, Jmtice Heaton.

SOMASHASTRI VISHWA.NATIISHASTRI KASH IKAR ( o r i g i n a l  ■ 1W 7.

P l a i n t i f f ) ,  A p p e l l a n t  v . SWAMIRAO KASHINATH NADGIR ( o r i -  Octoher 2.

QiNAL D e f e n d a n t ) ,  T IespoxNDe n t / "  ------------------------

Indian Contract A ct ( I X  o f  1812), section 60— Payment by a person inter
ested which another is bound h j law to p a y— Q-ift o f  land by donor who 
imdertahes to pay  judi on the land— Another donee taking gift o f  the rest o f  
the donor's property vnth fu ll  notice o f the obligation, hut the gift deed 
containing'no stipxdation to that effect— Obligation o f  the second donee to 
pay the judi.

K, who owned considerable property, gave a portion o f  it to Ms daughter’s 
husband (plaiiitiiJ) in 187S, the de3d of gift expressly providing that K  under- * 
took to pay the,/){tZi in respect o f tho portion. In 1902, K  made a gift of 
the residue o f his property to B, the gift-deed containing special reference to 
the previous gift o f 1878 and enjoining the donee to act according to that 
gift. T h e w a s  regularly paid by K  first and B afterwards. In 1905,
B in his turn made a gift o f the property to the defendant, the deed o f gift 
in this case contained a reference to the "gift o f 1878, but it contained no 
words requiring the donee defendant to abide by the terms o f tiiat gift. The 
defendant having failed to pay the judi to Government, the plaintifE was 
required to pay it. He sued to recover the amount from the defendant:—

Eeld, that the plaintilf was entitled to recover the amount from the 
defendant under section 69 o f the Indian Contract Act (I X  o f 1872), because 
the defendant was bound in law to pay the money in the payment o f whi6h 
the plaintifE was interested and which the phiintiff had paid.

Second appeal from tlie decision of E. Olements,  ̂ j
District Judge of Dharwar, reversing the decree passed ; J
by V. V. Bapafc, Subordinate Judge afc Haveri.  ̂ \

One Krislinaji owned a considerable estate in Bya- -S ;
tanbal village of wliich survey No. 92 formed a part., ' . 5*

In 1878, Krislinaji gave survey No. 92 to liis.son^n-^  ̂ : 
law (plaintiff) by way of gift, and expressly under
took in the deed of gift to pay nidi in respect of: : - ^
survey No. 92..  ̂ ;;

. / ’  Second Appeal No, S62 of 19 J 6 , .
*
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1917. Krislinaji gave away in gift the rest of his in’operty 
to Bisto ill 1902, the deed o£ gift coiitaiiiiiig a special 
reference to the gift of 1878 and enjoiiiing Bisto to 
continue to pay the fudi in respect of snrvey No. 02.

In 1905, Bisto in his tarn conveyed tlie property to 
the defendant by way of gift, tlie gift deed in tliis in
stance though it contained a reference to tlie gift of 
1878 contained no woi’ds requiring the donee defend
ant to abide by the terms of that gift. The defendant 
had full notice of the obligation to pay the judi.

TheywfZi was regularly paid by Krishnajl first, and 
Bisto afterwards. But tlie defendant did not pay it. 
The plaintilf had accordiugly to pay the judi for the 
years 1911-13 to Government.

The plaintiff sued in 1914 to obtain a declaration that 
the defendant was bound to pay t\iQ j  ad I, aud also to
recover the amount of the fudi paid by liim (plaintill).

i

The defendant contended inter alia that lie was not 
liable to pay thejtuli as it vva.s not mentioned in the deed 
of gift passed in his favour by Bisto.

The Subordinate .Judge awarded the j)lainti(f3 claim 
and granted a declaration that the det'endant Was 
liable to pay the/wcZi so long as he held the property 
acquired by him by way of gift from Bisto, on the 
following grounds :—

Bisto had taken the plaint land suhjcct to tho liability o f paying its judi 
and local cess. He was not entitled to enjoy the whole ini;omc o f  tlio land. 
He was entitled only to enjoy bucU income as remained uL'ter pnyin<>' tiu! judi 
and the local cess. Bisto could not transfer the land to aiiol hor and bestow 
upon him a higher or greater right than he himself possessed. Bisto waw not 
personally liable. He was liable becanae he held the land fsnbject to tho 
condition whoever acquire 1 title through him and holds the land is bound to 
comply witSi that condition. It is a covenant running witli the laud. Ti-ue 
the condition or liability is not expressly mentioned iu Ex:hihit 17, but the 
delivery of Exhibit 16 by Bisto to, defendant and the express mention o f the
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plaint land being given by Krishnaji to plaintiff’s father is sufficient notice to 
defendant ol: tho condition on whicli Bisto himselE held property given to 
him 'ly Krishnaji and on which defendant was to hold it. Besides the 
decendant is a universal donee. He is huuud to discharge all the obligations 
o f the donor and coihply with all the conditions o f holding the property. 

There is nothing in the deed which expressly or impliedly absolves the 
defendant from that liability.

This decree was, on appeal, reyersed by the District 
Judge on the following grounds .—

It appears to me that this case is governed by section 40 o f the Transfer 
o f Property Act on the principle 'exdasio unius est exdusio alterius.'' Had the, 
obligation been annexed by Exhibit 16 to the land by appropriate words a 
sub.sequent transferee with notice or a gratuitous transferee such as the 
defendant would have been bound.

The estate in this case is a large one ; it is repugnant to public policy that 
its sub-division, partition or transfer should be in perpetuity hampered by 
Krishnaji’s promise to pay Government dues on another person ’ s land.

The plaintiff appealed to the High Court.
K. H, Kelkar, for the appellant. *
G-. S. Miilgaokar, for the respondent.
B e a m a n ,  J. ;—The point raised in this appeal is cer

tainly one of considerable difficulty, that is to say, it 
is very difficult to find any definite and well-known 
principle of law upon which to base a decision which 
the facts and justice of the case most certainly demand. 
The point arise^thus

One Krishnaji owned a considerable estate. In 1878, 
he gave a poi'tion o£ that estate p a y i n g t o  Govern
ment to the husband of his daughter. The deed of gift 
expressed that the donor intended it to be free of fudi, 
that is bo say, that he undertook to pay the Govern- 
meat the ./wii which would otherwise have had to be 
paid by the owner of this parcel of land. About this 
there is no dispute. In 1902, the donor, then being an 
old man, made a gift of the residue of all his real estate 
to one Bisto out of gratitude for services rendered and 
this gift contains special reference to the previous gift

1917.
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1917. of 1878 aacl enjoined the donee to act accordliii? to that 
gift. Again it is common gi’OLind that Bist#, the 
donee, accepted the gift on the understanding that the 
donor Krishnaji’s obligation to pay the judi upon the 
plaintiif’s hind was transferred along with the rest of 
Krishiiaji’s estate to him. Between 1902 and 1905 
Bisfco honourably and punctually performed this ol)liga- 
tion. In 1905, he in tarn, and again for love and affec
tion, made a gift of all the property he had received 
from Krishnaji to the present defendant Swamirao. 
In the interval it appears that Bisto had himself given 
away two pieces of land and lie makes special refer
ence to this in the deed of gift to the defendant requir
ing him to observe the terms and conditions of those 
dispositions of the property. He then proceeds to refer 
to the two alienations made by the original donor one of 
which is the gift to the plaintii! of 1878. Here ho adds 
no words requiring the donee-defendant to abide by 
the terms of that gift, but he handed over all the 
papers to the defendant, and it is not denied that the 
defendant had full notice of the obligation undertfvken 
by the original donor in 1878 to pay the judi on the 
plaintiff’s land. Immediately after making this gift 
to the defendant in 1905, Bisto naturally ceased to pay; 
\hQjudi on the plaintiff’s land. The plaintiff has paid 
the judi as of course he would be compelled to do, and 
now seeks to recover it from the defendant.

I t , is obvious, we think, that the undertaking of 
Krishnaji in 1878 to imy the on plaintiff’s land is 
not a covenant running with the land. It is equally 
difficult, I think, though that was the view which first 
commended itself to me as offering the simplest solu
tion—to spell a trust out of the terms and conditions 
of the gift which Krishnaji made in 1902 to Bisto, I 
feel some difficulty also in saying that the gift to Bisto 
was an onerous gift of the kind contemplated in
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section 127 of tlie Transfer of Property Act. I certainly 
feel no doubt but that while that section is so express 
as to cover cases which might otlierwise be cases of 
clifiicult}^ that is to saŷ  gifts of several things one of 
which is, wliiie the others are not, burdened with an 
obligation, the principle must, a fortiori and without 
need of being expressed, apply to the cases of a gift of a 
single thing burdened with an obligation. My only 
doubt here has been whether it can fairly be said that 
the lands which Krishna]i gave to Bisto in 1902 were 
as a whole burdened with this obligation to pay the 
fudi upon the plaintiff’s land. That obligation no doubt 
was annexed to the gift as a whole, but rather, I think, 
as a si^ecial condition at the time that the gift was 
made, and the. difficulty I feel might be explained in 
this way. Suppose while Bisto acknowledged his 
obligation to pay the fudi on the plaintiff’s land he 
acquired other |)roperties of his own and then gave 
those properties as well as the land which he received 
in 1903 from Krishnaji, could it be said that any one 
part of those lands was .more burdened than another 
with Bisto’s personal obligation to pay the judi on 
plaintiff’s land ? On the other hand we entertain no 
doubt but that the understanding between Bisto and 
the defendant in 1905 was as clear as that which 
the defendant admits existed between Krishnaji and 
Bisto in'1902#»*̂  Just as in 1902 Krishnaji gave all his 
landed property to Bisto on the distinct understanding 
that Bisto was to continue paying ihQjiuli on plaintiff’s 
land and so to .'relieve Krishnaji from any further 
obligation in that respect, so we do not doubt that in 
1905, when Bisto passed on all the lands with notice 
to the defendant of this obligation, the defendant
accepted those lands on the understanding that as he 
received the benefit of the gift, so he would under
take, the obligation, in other words, as a matter of fact 
we do not doubt that between Bisto and the defendant

SOWASIIASTRI
•V .
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K a s h i n a t h .
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1917. there was a coijtract tliat the defendant receiving the 
gift from Bisto would for his part undertake to dischar^ ê 
Bisto’s liability to the plaintiff. If that were so, the 
only difficulty in the way of making a just decree 
between these parties would lie in surmounting the 
apparent diHculty caused by lack of privity. If the 
relations were in contract, then it is very clear that 
the plaintiff conld not sue the defendant inasmuch as 
there is no privity of contract between them. I think, 
however, that a practical way is open to us by availing 
ourselves of section 69 of the Contract Act. That 
section is part of the Indian law of contracts, and yet 
it expressly contemplates one party’s suing for a re
medy against another although between them there is 
no privity. All that is required to make good an 
action of that kind is that the defendant should be 
bound by law to pay money in the payment of which 
the plaintifl: also has an interest. Here the plaintiff 
undoubtedly has an interest in the payment of thef/uil 
For if it be not paid, his lands would be forfeited.

Then the only question is whether the defendant 
is bound by law,to pay that fuclL Taking each step 
in order, I think, it is very clear that he is. ‘ Bound by 
law ’ does not mean bound by law to the plaintiff, but 
that the defendant at the suit of any person might b© 
compelled to pay. Here we should have to begin with 
the original donor Krishnaji against whdhi, it is con
ceded, the plaintiff might bring a suit to recover this 
ficdl upon the covenants of the deed of 1878. Krishnaji 
in turn, it is conceded, might reimburse himself from 
Bisto according to the tenor of the deed of 1902 and the 
understanding and resultant contract of the parties.

Thea it becomes merely a question,of fact whether 
Bisto in turn could compel the defendant Swamirao to 
reUnbarse him, and that is the question which I have 
alieady answeied in anticipation by indicating that
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in our opinion notwitlistancling tlie inartificial cha
racter of the deed of 1905, its real intention—that inten
tion being well understood—was that the defendant 
undertook Bisto’s obligation to pay the judi on 
plaintiff’s land.

Thus by three stages the plaintiff could put the law 
in motion in such a way that the result would show 
that the defendant was bound in law to pay the money 
in the payment of which the plaintiff was interested 
and which the plaintiff had thus in the first instance 
had to pay. On that view we think that we find solid 
ground for doing what we do not doubt is justice in 
the case, i.e., compelling the defendant to carry out 
the original donor’s obligation to pay the judi on the 
plaintiff’s land.

I have not touched here upon many other difficult 
questions wliich were raised and discussed in the full 
argument we heard. It is needless to involve this 
decision in considerations drawn from the rule against 
perpetuities and various other extremely complicated 
branches of the English technical law. All that need 
be said here is that when the property passes, if it 
does pass, by transfer from the present defendant, 
it will be time enough to say whether this personal 
obligation goes along with it or whether it will be 
exhausted during the lifetime of the present donee'. 
We need not now anticipate those difficulties.

We reverse the decree of the learned District Judge 
and restore the decree of the Court of first instance 
with costs throughout upon the defendant.

Decree reversed,

H. G.

1917.
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