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CKiNDULAL
R akohhod,

In  re. We set â L̂de the onh‘,r wliicli the Magistrate has 
made.

Sh a h , J. I  agree.

Order set aside. 

R. R.

CRIM INAL REFERENCE.

B e f o r e  M r .  J u s t i c e  M a d e o d  a ? i d  M r .  J u s t i c e  P r a t t .

1 0 1 0 . • E M P E U O R  i>. D I I O N U Y A  D U D H Y A . *

Afay 7.
f n d i a n  R c d h o a y n  A c t  ( I X  o f  1 8 0 0 ) ,  s c c t i n n s  1 2 6  ( a ) ,  I S O — M i n n r  o f f e n d e r —  

M a f j i s t r a t e — J u r i s d i c t i o n  t o  t r i / .

A  m in n r  c o in n iitt in p : an  a lte i io o  p iin is l ia b lr .  mirlVr se c t io n  1 3 0 ,  r e a d  w ith  

s c c t io n  1 2 6  ( a ) ,  o f  th e  I n d ia n  R a il  w a y s  A c t ,  1 8 9 0 ,  ca n  lie  t r ie d  by a  M a g i s t r a t e :  

h e  iti n o t  e x c lu s iv e ly  t r ia b le  b y  a  C o u r t  o f  S e s s io n .

T h i s  was a reference made by E. L. Sale, District 
Magistrate of Belganin.

The reference was in the following terms.

“ The accused Dho ndy a bin Dudhy a, a boy of nine years, 
put a nail in the joint of the rails at mile No. 19/20 
between Belgaum and Desiir stations on 21sfc January 
1919. The Cantonment Magistrate, First Class, Belgaum, 
convicted him under section 126 (a) and ordered that 
hifcj guardian Rama should execute a bond of Rs. 50 to 
l)revent the boy from committing sach offence again 
under section 130 of tlie Indian Railways Act, IX
of 1890.

* Criminal Reference No. 18 of 1919.



VOL. XLIIL] BOMBAY SERIES. 889

“The pumslimeiit provided for the offence under 
section 126 (a) is transportatLon for life or imprison
ment for a term which may extend to 10 years. The 
olfence' is tlierefore exclusively triable by a Court of 
Session as mentioned in the Second Schedule to tlie 
Criminal Procedure Code. In section 180 of the Indian 
Railways Act special provision has been made for such 
cases when the offender is under the age of 12 years ; 
this does not appear to grant jurisdiction to a Magistrate 
to try the offence under section 126 (a).

“The Magistrate has tried this case in a summary 
way. If the procedure be wrong, the proceedings w ill 
be void under section 530 (g) of the Criminal Procedure 
Code.”

There was no* appearance on either side.

M acleod , J. :—This is a report by the District Magis
trate of Belgaum under section 438 of the Criminal 
Procedure Code of the case of the accused Dhoudya bin 
Dudlxya a boy aged nine 3̂ ears who has been convicted 
l)y the Cantonment'Magistrate of Belgaum after a sum
mary trial of an offence under section 130 of the Indian 
Railways Act of 1890.

The District Magistrate considers that, as the act which 
the boy committed, viz., putting a nail on a railway line, 
amounted to an offence under section 126 (a) of the 
Indian Railways Act, the case was triable only by a 
Court of Session.

We think it clear that section 130 enacts an offence 
distinct from the offences in sections 126 to 129. A  
minor who is entitled to the benefit of section 82 or 
section 83 of the Indian Penal Code does not commit an 
offence when he is guilty of any of the acts or omissions 
referred to in sections 126 to 129. It is section 130 
which, by excluding the operation of these exceptiona 
creates the offence.

E m pe r o r

V.
D h o n d ya

D d d h t a .

1919.
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E m p e b o s

V.
D hondta

D u d h y a .

1919. No doTibij if the accused had been charged with an 
ojffence under section 126 (d) the Magistrate should have 
committed the case to the Court of Session and left the 
accused to establish his defence under section 83 of the 
Indian Penal Code.

But the accused was not prosecuted under section 126 (a). 
The summary register shows that he was i^rosecuted 
under section 130 read with section 126 (a) of the Indian 
Railways Act. The prosecution therefore conceded that 
though the accused had committed the act described in 
section 126 (a) he had not attained sufficient maturity 
of understaading to judge the nature and consequences 
of the conduct and elected to proceed under section 130.

The ofEence with which the accused was charged was 
therefore under section 130 and this ofSdnce the Magis
trate had jurisdiction to try ; Schedule II, Criminal 
Procedure Code; and to try summarily : section 260, 
Criminal Procedure Code.

There is therefore no occasion for our interference 
and we direct the record and proceedings to be returned 
to the District Magistrate.

Order accordingly,

R. R.

A PPE LLA TE  C IV IL.

Before Mr. Justice Heaton and Mr. Justice Shah.

191$. A L I M A H M I D  A B D U L  H U S S E I N  V O H O R A  and o th e r s  ( o r iq in a l  

March 18. D e f e n d a n t s ) ,  A p p e l l a n t s  v .  V A D I L A L  D E V C H A N D  P A B I K H  (o b i-  

o i«A L  P l a i n t i f f ) ,  E espon den t.®

Insolvent—Im ohtnt acquiring property after vetting order hut hefore his final 
ditchafge-^Imolvent can alienate property bona fide and fo r  value, before 

•" intervenUon o f O^cial Attignee.

® Second Appeal No. 917 of 1916.


