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redeem, and did not, in view of what has been said, 
ailect the right of the reversioners. They had sixty years 
to redeem nnder section 15 of Act X IV  of 1859, and 
their right would not have become barred in any case 
either under that Act or Act IX  of 1871 by reason of 
section 2 of Act X V  of 1877. But as a matter of fact 
they brought their suit within twelve years of tlie death 
of the widow and within sixty years of the mortgage, 
and their right to redeem would not, therefore, be barred 
either by Article 141 or by Article 148 of the Schedule 
to the Limitation Act, 1908.

Decree confirmed.

J. a ,  R.

1919.

B a i  K a n k d

V.
B a i  J a Dav;

CRIM INAL REVISION.

B e f o r e  M r .  J u s t i c e  H e a t o n  a n d  M r ,  J u s t i c e  S h a h .

I n  r e  CHANDULAL RANCHHOD.^*

C r i m i n a l  P r o c e d u r e  C o d e  ( A c t  V  o f  1 S 9 S ) ,  s e c t i o n s  4 8 8 ,  4 8 9 — M a g i s t r a i e -

O r d e r  f o r  m a i n t e n a n c e  t o  w i f e — S u b s e q u e n t  d e c r e e  f o r  r e s t i t u t i o n  o f  c o n j u g a l  

r i g h t s — D e c r e e  p u t s  a n  e n d  t o  o r d e r  f o r  m a i n t e n a n c e — S u b s e q u e t i t  a j i p l i c a t i o u  

b y  w i f e  f o r  i n c r e a s e  i n  r a t e  o f  v i a i n t e n a ? i c e  n o t  c o m p e t e n t .

In 1910, a w fo  obtained an order for maintenance nnder tlie i3rovisions of 

section 488 of the Criminal Procedure Code, 1898. In 1912, the husband 

obtained a decree against his wife for restitution of conjugal rights. The 

decree was never executed : and the husband continued to pay without 

objection the allowance directed by the Magistrate’s order of 1910. In 1918, 

the wife applied for and obtained from the Magistrate an order under 
section 489 of the Code for an increa.se in the amount of maintenance. Tlie 
husband having applied to the High Court ;—

H e l d ,  that the decree of 1912 having as a matter of law determined or 
put an end to the Magistrate’s order under section 488, an application under 
section 489 of the Code was not competent to the wife.

*  C r im in a l  R e v i s i o n a l  A p p l i c a t io n  N o .  1 4  o f  1 9 1 9 ,

IL  R13—f»

1 9 1 9 .

A p r i l  1 1 .



I n  r e .

1919. T h is  was an application to revise an order passed by 
-----------  Bulakhidas Bapuji, City Magistrate, First Class, at
Ch ANDULAL * 1 - 1 1 1
E anohhod , Alimedabaa.

In 1910, one Bai Dalii obtained an order for her 
maintenance under the provisions of section 488 of the 
Criminal Procedure Code, 1898.

Bai Dalii’s husband Chandnlal (applicant) obtained 
in 1912 a decree I'rom the civil Court for restitution of 
conjugal rights against Bai Dahi. Tliis decree was 
never executed. Chandulal continaed to pay to his 
wife the maintenance money* as before.

In 1918, Bai Dahi applied to the City Magistrate at 
Ahmedabad for an increase in tlie amount of her 
maintenance, under the provisions of section 489 of the 
Criminal Procedure Code, 1898. The Magistrate grant
ed her an increase.

Chandulal applied to the High Court under its 
criminal revisional \ iirisdiction against the order.

H. V. Divatia, for the applicant.

G. N . Thalcor, for the opponent.

H eaton , J. :—This is in form an application under 
section 489 of the Criminal Procedure Code by a wife 
who in the year 1910 obtained an order under sec
tion 488 for maintenance from her husband. She asked
for an increased allowance and that is granted, and 
now the husband has applied to us in the exercise of 
our revisional powers.

The facts we have to deal with are these : The order 
under section 488 was made in 1910. In- 1912 the 
husband obtained a decree against his wife for restitu
tion of conjugal rights. That decree was never execut
ed. The wife has never since 1910 lived with her 
husband and tli.e husband has continued to pay wi.thoij.t
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I n r e .

objection tlie allowance directed by the Magistrate’s 
order of 1910. Those, as the case is presented to us, are 
undisputed facts. Banchhod ,

It seems to me that the decree of 1912 did as a matter 
of law determine or put an end to the Magistrate’s 
order under section 488, and for this simple, but to me 
convincing, reason. The decree for restitution of con
jugal rights is a statement by a Court of matrimonial 
jurisdiction that husband and wife are under an 
obligation to live together and that the wife has no 
right to live apart from her husband. The Magistrate’s  ̂
order of 1910 was in law a statement that the wife had 
a right to live apart from her husband ; but of coarse, 
in the nature of things, any order made by a Magistrate 
in the exercise of the limited powers conferred on 
Magistrates by Chapter X X X V I of the Criminal Pro
cedure Code, is subject to the orders of civil Courts 
exercising matrimonial jurisdiction. For it is those 
latter Courts and they alone, that have the power to say 
finally what are the legal relations between the husband 
and the wife. A  Magistrate under Chapter X X X V I 
of the Criminal Procedure Code is granted a very 
limited power for the sake of convenience and that 
only. Therefore it seems to me that the wife was not 
in a position to make a proper application under sec
tion 489, because there was no subsisting order under 
section 488. However, in all the circumstances of the 
case we have come to the conclusion that the Magistrate 
should treat the application nominally made under sec
tion 489 as an application made by tlie w ife under 
section 488. The Magistrate should hear any further 
evidence that may be offered and what arguments are 
offered and then determine, in the light of the circum
stances at or about the date of the application, whether 
the wife is or is not entitled to an order for main
tenance under section 488, and, if she is, what the
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1919. amoant of bhat iiiaiiiteiiaiico should bo. Tlie proceed
ings slioiild bo retiuriied to tlio M'lgl.sfcfafce for this
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CKiNDULAL
R akohhod,

In  re. We set â L̂de the onh‘,r wliicli the Magistrate has 
made.

Sh a h , J. I  agree.

Order set aside. 

R. R.

CRIM INAL REFERENCE.

B e f o r e  M r .  J u s t i c e  M a d e o d  a ? i d  M r .  J u s t i c e  P r a t t .

1 0 1 0 . • E M P E U O R  i>. D I I O N U Y A  D U D H Y A . *

Afay 7.
f n d i a n  R c d h o a y n  A c t  ( I X  o f  1 8 0 0 ) ,  s c c t i n n s  1 2 6  ( a ) ,  I S O — M i n n r  o f f e n d e r —  

M a f j i s t r a t e — J u r i s d i c t i o n  t o  t r i / .

A  m in n r  c o in n iitt in p : an  a lte i io o  p iin is l ia b lr .  mirlVr se c t io n  1 3 0 ,  r e a d  w ith  

s c c t io n  1 2 6  ( a ) ,  o f  th e  I n d ia n  R a il  w a y s  A c t ,  1 8 9 0 ,  ca n  lie  t r ie d  by a  M a g i s t r a t e :  

h e  iti n o t  e x c lu s iv e ly  t r ia b le  b y  a  C o u r t  o f  S e s s io n .

T h i s  was a reference made by E. L. Sale, District 
Magistrate of Belganin.

The reference was in the following terms.

“ The accused Dho ndy a bin Dudhy a, a boy of nine years, 
put a nail in the joint of the rails at mile No. 19/20 
between Belgaum and Desiir stations on 21sfc January 
1919. The Cantonment Magistrate, First Class, Belgaum, 
convicted him under section 126 (a) and ordered that 
hifcj guardian Rama should execute a bond of Rs. 50 to 
l)revent the boy from committing sach offence again 
under section 130 of tlie Indian Railways Act, IX
of 1890.

* Criminal Reference No. 18 of 1919.


