
Emperok

V.

1 9 1 9 . Cantonment h a d  p e r s i s t e d  i n  f a i l u r e  t o  c a r r y  o u t  a n

o r d e r  m a d e  u n d e r  R u le  97 , a n d ,  t a k i n g  t h e  w o r d s  o f 

R u le  1 0 7 A , h e  w a s  p u n i s h a b l e  w i t h  a  f lu e  n o t  e x c e e d in g  
Byramji R g .  5 f o r  e v e r y  d a y  a f t e r  t h e  t i r s t  i n  r e g a r d  to  w h i c h  h e

S a  i>  'w as c o n v ic t e d  o f h a v i n g  p e r s i s t e d  i n  t h e  f a i l u r e .  H e
c o u ld  o f c o u r s e  b e  c o n v i c t e d  w i t h  h a v i n g  p e r s i s t e d  i n  

t h e  f a i l u r e  o n ly  a s  r e g a r d s  t h e  p a s t ; h e  c o u l d  n o t  b e  

c o n v ic te d  o f  a  f a i l u r e  i n  r e g a r d  to  t h e  f u t u r e .  A  f in e  

o f R s . 5 a  d a y  th e r e f o r e  m i g h t  h a v e  b e e n  i m p o s e d  f o r  
t h e  m a t e r i a l  d a y s  u p  t o  t h e  2 7 th  o f O c to b e r .  B u t  t h a t  

w a s  n o t  d o n e .  T l ie  D i s t r i c t  M a g i s t r a t e ,  t a k i n g ,  I  h a v e  

n o  d o u b t ,  a  s e n s ib le  b r o a d  v i e w  o f  t h e  a f f a i r ,  c a m e  to  

t h e  c o n c lu s io n  t h a t  i t  w a s  u n n e c e s s a r y  to  i m p o s e  a  f in e  
f o r  t h e  p a s t  f a i lu r e .  B a t  to  e m p h a s i s e  t h e  n e e d  of 

o b e d ie n c e  to  t h e  o r d e r  p r e v i o u s l y  m a d e ,  h e  d i r e c t e d  

t h a t  a  f in e  o f R s . 5 a  d a y  s h o u ld  b e  p a i d  f r o m  t h e  1 s t  

o£ N o v e m b e r .  T h a t  d a t e  w a s  i n  t h e  f u t u r e ,  a n d  a s  t h e  

w o r d s  o f  t h e  r u le  s h o w ,  h e  w a s  n o t  e m p o w e r e d  to  m a k e  

a n  o r d e r  a s  to  t h e  f u t u r e .  T l i a t  p a r t  o f  h i s  o r d e r  

t h e r e f o r e  i s  i l l e g a l  a n d  m u s t  b e  s e t  a s id e  a n d  t h e  f in e , 

i f  p a id ,  s h o u ld  b e  r e f u n d e d .

Sh a h , J. :— I  agree.
Order set aside.

R. R.
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C R I M I N A L  R E V I S I O N .

B e f o r e  M r .  J u s t i c e  H e a t o n  a n d  M r .  J u s t i c e  S h a h ,

1 9 1 S -  E M P E R O R  V. B Y R A M J I  P U D U M J I  ( N o .  2 ) .* »

A p r i l  3 .
C a n t o n m e n t  C o d e ,  1 9 1 2 ,  R i d e  9 7 f — N o t i c e  o f  r e m o o a l — C a n t o n m e n t  a u t h o r i t y  

— B u i l d i n g  i n  a  r u i n o u s  c o n d i t i o n .

A  n o t ic e  ia a u e d  u n d e r  R u le  9 7  o f  t h e  C a n t o n n ie n t  C o d e  o f  1 9 1 2  c a n  r e q u ir e  

th e  o v m er to  d o  o n e  o f  th e  t w o  t h i n g s ,  v iz . ,  t o  r e m o v e  t h e  b u i ld in g  o r  to

*  C r im in a l  A p p lic a t io n  f o r  R e v i s io n  N o .  3 8  o f  1 9 1 9 .

- ' f  T l ie  ru le  i s  s e t  o u t  in  t h e  ju d g m e n t .
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c a u s e  r e p a i r s  to  b e  m a d e .  I t  i s  n o t  n e c e s s a r y  t h a t  t h e  n o t ic e  s h o u ld  a l w a y s  b e  

in  th e  a l t e r n a t iv e  e i th e r  t o  r e m o v e  o r  t o  r e p a i r ,  t h e  c h o ic e  t o  H e w i t h  t h e  

o v m e v .

This was an application to revise a conYiction and 
sentence passed by A. S. A. Westropp, District Magis­
trate of Poona.

The accused owned a bungalow wliich was situated 
witliin the Cantonment limits of Poona.

The Cantonment authority of Poona served a notice 
on the accused on the 6th July 1918, which ran as 
follows :—

“  N o t ic e  i s  h e r e b y  g i v e n  t o  y o u  u n d e r  t h e  p r o v i s io n s  o f  R u le  9 7  o f  t h e  

C a n t o n m e n t  C o d e  to  r e m o v e  B u n g a l o w  N o . 4  s i t u a t e d  o n  V i c t o r i a  R o a d  w h ic h  

i s  in  a  r u in o u s  a n d  d a n g e r o u s  s t a t e  w d th in  t w o  m o n t h s  o f  t h e  r e c e ip t  o f  t h i s  

n o t ic e  f a i l i n g  w h ic h  th e  l a w  w il l  b e  e n f o r c e d .”

The accused failed to comply with this notice, the 
Cantonment Magistrate of Poona, thereupon, issued a 
summons against the accused to answer to a charge of 
not complying with the notice.

The proceedings were at first t?iken up by the Can­
tonment Magistrate ; but later they were transferred to 
the District Magistrate of Poona. The learned Magis­
trate convicted the accused of having failed to obey the 
notice and fined him a sum of Rs. 25.

The accused applied to the High Court.

Velinkar with Payne ^ Co., for the applicant.

P. Banter, for the complainant.

S. S. Patkar, G-overnment Pleader, for the Crown.

H eaton , J. The only point as to which it is neces­
sary for us to express an opinion, is the meaning of 
Rule 97 of the Cantonment Code of 1912. Rule 97 runs 
as follows:—

“  W h e r e  a n y  b u i ld in g  w a l l  o r  s t r u c t u r e ,  o r  a n y t h in g  a f f ix e d  t h e r e t o ,  o r  a n y  

b a n k  o r  tr e e , i s ,  in  t h e  o p in io n  o f  t h e  C a n t o u m e n t  a u t h o r i t y ,  in  a  r u in o u s  

s t f i te  o r  in  a n y  w a y  d a n g e r o u s  e i t h e r ,  in  t h e  c a s e  o f  a n  o c c u ^ ie ^  h u i ld iu g ,

E mpebor

V.
B y r a m j i

PaDDMJI
( N o .  2 ) .

1919.



1919. the occupier or to the public, the Cantonment authority may, by notice in
— -------------  w riting, require the owner or occupier t lie re o f fo r th w ith  e ith er to  rem ove the

E m peeok  same or to  cause such repairs to  be m ade as i t  m ay th ink  necessary fo r

„  the sa fe ty  o f  the occupier or o f  the public, & c .”
B y ra m ji ^

^N o!2 )< T h e  p o i n t  a r i s e s  i n  t h i s  w a y .  T h e  C a n t o n m e n t  a u t h o ­
r i t y  s e n t  a  n o t i c e  u n d e r  t h i s  s e c t io n  t o  t h e  a p p l i c a n t  to  

r e m o v e  a  b u i l d i n g  a n d  t h e  a p p l i c a n t  s a y s  t h a t  t h e  

n o t ic e  w a s  n o t  a  l e g a l  n o t i c e ,  b e c a u s e  u n d e r  t h e  s e c t io n  

i t  h a d  to  b e  a  n o t i c e  t o  h i m ,  h e  a r g u e s ,  e i t h e r  to

r e m o v e  o r  to  c a u s e  r e p a i r s  t o  b e  m a d e .  S o  w e  h a v e  to

c h o o s e  b e t w e e n  tw o  a l t e r n a t i v e  m e a n i n g s  o f  t h e s e  w o r d s .  

D o  t h e  w o r d s  d e s c r ib e  t h e  n o t i c e  a n d  m u s t  t h e  n o t ic e  

a l w a y s  b e  i n  t h e  a l t e r n a t i v e  e i t h e r  t o  r e m o v e  o r  to  

r e p a i r ,  t h e  c h o ic e  l y i n g  w i t h  t h e  o w n e r ; o r  d o  t h e  w o r d s  

d e s c r ib e  a  p o w e r  g i v e n  t o  t h e  C a n t o n m e n t  a u t h o r i t y ,

, w h o  m a y  c jio o se  w h e t h e r  t h e  n o t i c e  s h a l l  b e  t o  r e m o v e  

o r  s h a l l  b e  t o  m a k e  r e p a i r s ?  I  h o l d  t h a t  t h e  l a t t e r  i s  th e  

t r u e  i n t e r p r e t a t i o n .  I  d o  so , b e c a u s e ,  f i r s t l y ,  I  t h i n k  

t h a t  t h e  w o r d s  t h e m s e lv e s ,  a p a r t  a l t o g e t h e r  f r o m  a n y  

e x t r a n e o u s  c o n s id e r a t i o n s ,  m e a n  t h i s .  A n d  s e c o n d ly ,  i f  

w e  t a k e  e x t r a n e o u s  m a t t e r s  i n t o  a c c o u n t ,  t h e y  s e e m  to  

m e  t o  l e a d  to  t h e  s a m e  c o n c lu s io n .  I  g a t h e r  t h a t  th e  

m e a n in g  o f t h e  f r a m e r s  o f  t h i s  C o d e  w a s  t o  g iv e  th e  

c h o ic e  n o t  t o  t h e  o w n e r ,  b u t  t o  t h e  C a n t o n m e n t  a u t h o ­

r i t y .  I f  t h e  f r a m e r s  o f  t h e  C o d e  h a d  i n  v i e w  th e  

i n t e r e s t s  o f t h e  p u b l i c ,  t h e  r e q u i r e m e n t s  o f  s a f e t y  a n d  o f 
s a n i t a t i o n ,  i t  s e e m s  t o  m e  t h a t  i t  i n e v i t a b l y  f o l lo w s  t h a t  

t h e  i n t e n t i o n  w a s  to  g i v e  t h e  p o w e r  to  t h e  C a n t o n m e n t  

a u t h o r i t y  a n d  n o t  t o  l e a v e  t h e  c h o ic e  t o  t h e  o w n e r  o f 
t h e  p r o p e r t y .

I  t h i n k ,  t h e r e f o r e ,  t h a t  t h e  M a g i s t r a t e ’s  o r d e r  w a s  

c o r r e c t  a n d  t h a t  t h e  r u l e  s h o u l d  b e  d i s c h a r g e d .
#

Shah, J. :— I  agree. I  desire to add that at one stage 
of the argument I  was impressed with the contention 
urged by Mr. VeUnkar thâ t under the vvlIq an option of
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removing the building or of effecting the repairs which 1919.
may be specified by the Cantonment authority should 
be given in every notice to tlie owner. But on a 
further consideration I  feel satisfied that the argument 
is more plausible tlian sound, and that the words of (No. 2). 
the section convey the meaning that the option is given 
to the Cantonment authority of deciding, when any ‘ 
building is in a ruinous state or in any way dangerous 
to the occupier, whether the owner shall be required 
to remove the same or whether he shall be required to 
cause such repairs as may be necessary for the safety 
of the occupier or the public. It  is also clear that, i f  
due regard is had to the object and the scope of this 
rule, that is the interpretation which ought to be 
accepted. I  am unable to see any force in the sugges­
tion made on behalf of the accused that, if it were 
intended that the option was not to be given to the 
owner in every notice given under this rule, the 
expression “ require the owner or occupier thereof forth­
with either to remove the same or to cause such rej)airs 
to be made as it may think necessary for the safety of 
tlie occupier” would not be aiDpropriate. I  thijik that 
if the framers of the Code intended to give to the 
Cantonment authority the power of deciding whether 
under certain circumstances the building should be 
removed or whether it should be repaired in a parti­
cular manner, the expression used would be appropriate.

Rule discharged.

R. R.

YOL. XLIII.] BOMBAY SERIES. 841

I L  R  11—9


