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N o  J u d g e  w h o  h a s  c o n s ic lp r e d  t h e  e v i d e n c e  h a s  

e x p r e s s e d  a  d o u b t  a s  to  c r e d i b i l i t y  o f  t h e  w i t n e s s e s  w h o  

d e p o s e  to  t h e s e  e v e n t s .  B u t  t h e  t r i a l  J u d g e  a n d  S h a h ,  

J . ,  a r e  n o t  s a t i s f i e d  t h a t  B u s s i a  c a n  r e m e m b e r  t h e  d a y  

w h e n  h e  s a w  M a l io m e d k h a n  l e a v e  p r e c e d e d  b y  S a b i t ,  

H o n y a  a n d  U m y a .  S l ia h ,  J . ,  a l s o  a p p e a r s  to  h a v e  d o u b t 

e d  t h e  s t o r y  o f  t h e  l e t t e r  r e c e i v e d  i n  K i r v a t t i .  I  d o  

n o t  s h a r e  t h e s e  d o u b t s ,  f o r  t h e  d a t e  o f  M a h o m e d k h a n ’s  

d e p a r t u r e  f r o m  h i s  v i l l a g e  o n  t h e  d a y  a f t e r  t h e  V a n s h a  

w o u l d  b e  k n o w n  to  a l l  t h e  r e s i d e n t s ,  a n d  I  s e e  n o  r e a s o n  

t o  d o u b t  t h e  t r u t h  o f  t h e  s t o r y  t o l d  b y  W y c u n t  a n d  
A n a n t  a b o u t ,  t h e  l e t t e r ;  i t  i s  e n t i r e l y  c o n s i s t e n t  w i t h  

t h e  o t h e r  e v id e n c e  o f  t h e  f a l s e  s t o r y  s p r e a d  b y  S a b i t  

t h a t  h i s  b r o t h e r  h a d  g o n e  to  M ir a j  f o r  t r e a t m e n t ,  

a l t h o u g h  w e  d o  n o t  k n o w  b y  w h a t  a g e n c y  S a b i t  g o t  t h e  
l e t t e r  w r i t t e n  a n d  s e n t  t o  K i r v a t t i .

I  c o n c u r  i n  t h e  c o n c l u s io n  a r r i v e d  a t  b y  H e a t o n ,  J .  

I  f i n d  t h e  a c c u s e d  g u i l t y  o f  t l i e  m u r d e r  o f  M a h o m e d -  

k h a n  a n d  s e n t e n c e  h i m  t o  t r a n s p o r t a t i o n  f o r  l i f e .

Appeal allowed.
R. R.

E m p e r o r

V.
Sa b i t k h a n .

1919.

A P P E L L A T E  C I V I L .

B e f o r e  S i r  B a s i l  S c o i t ,  K t . ,  C h i e f  J u s t i c e ,  a n d  M r .  J u s t i c e  H a y w a r d .

T H E  B O M B A Y  B A R O D A  &  C E N T R A L  I N D I A  R A I L W A Y  C O M P A N Y ,  

(.ORIGINAL D e f e n d a n t s ) ,  A p p l i c a n t s  v .  R A N C H H O D L A L  C H H O T A L A L  

AND C o m p a n y ,  A g e n t s  TO T H E  A H M E D  A B  A D  S P I N N I N G  &  W E  A. V IN O -  

M I L L S  C O M P A N Y , L i m i t e d  ( o r i g i n a l  P l a i n t i f f s ) ,  O p p o n e n t s . *

C o n t r a c t — G o o d s  c m i H l g n e d  hy r a i l — R i s k  n o t e — L i a h i l i t y  o f  C o i n p a v y  f o r  

g o o d a  c o m i g m . d  o n  a  r i s h  n o t e — B u r d e n  o f  p r o o f - - I n d i a n  E v i d e n c e  A c t  

( I  o f IS  72), s e c t i o n  103.

T h e  p la i n t i f f  c o n s ig n e d  c e r t a in  b a l e s  o f  p ie c e g o o d s  b y  t h e  d e f e n d a n t s ’ 

R a i l w a y  u n d e r  a  r i s k  n o te . B y  t h e  t e r m s  o f  t h e  r i s k  n o te  in  c o n s id e r a t i o n  o f  

a  s p e c ia l  r e d u c e d  r a t e  b e i n g  c h a r g e d  t h e  c o n s ig n o r  a g r e e d  to  h o ld  t h e  R a i l w a y

*Civil Application No, 257 of 1918 under Extraordinary Ju r is d ic t io n ,

1919.

A2)ril 8.
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1919, Adinmistration harmless for any loss except for loss of a complete consignment 
due to the wilful neglect of the Railway Administration or to theft by or 
wilful neglect of its servants : provided that wilful neglect was not to bo 
held to include robbery from a running train or any other unforeseen event. 
The goods were properly carried in a closed waggon, but one of the bales was 
lost in transit. The plalntilf having sued the dofcndaut Railway Company 
for the value of the missing bale, the Subordinate Judge decreed tho plaint
iff’s claim holding that tho defendant Company failed to prove tho theft 
from the running train thougli. he found that there was no evidence to prove 
that there was any theCt from the train. The defendaat Company having 
applied to tho High Court under its vevisional jurisdiction,

ffeld, reversing the decree and dismissing tho suit, that the burden lay on 
th<5 plaintiff under section 103 o£ tho Indian Evidence Act to give proof of the 
fact that there was wilful neglect or theft by railway servants and, he not 
having done so, no question was reached of robbery from a running train.

E a s t  I n d i a n  R a i l w a y  C o m p a n y  v, N a t h n a l  B e J i a r i  L a l X ^ \  approved.

C iY iL  a p p l i c a t i o n  u n d e r  E x t r a o r d i n a r y  J u r i s d i c t i o n  

a g a i n s t  t l i e  d e c i s io n  o f M . N . O h o k s i ,  J u d g e  o f  t h e  

C o u r t  o f  S m a l l  C a u s e s  a t  A l i m e d a b a d  i n  S u i t  N o .  419 

o f 1917.

T h e  f a c t s  o f  t h e  c a s e  w e r e  a s  f o l l o w s

O n  t h e  2 3 r d  J u l y  1916 , t h e  o p p o n e n t s  c o n s i g n e d  

t w e n t y - t h r e e  b a l e s  o f  p i e c e  g o o d s  f r o m  A h m e d a b a d  to  

C a l c u t t a  b y  th e  B o m b a y  B a r o d a  & C e n t r a l  I n d i a  

R a i l w a y  C o m p a n y ,  u n d e r  a  r i s k  n o t e ,  F o r m  B .  T h e  

t e r m s  o f t h e  r i s k  n o t e  w e r e  a s  f o l l o w s  :—

‘‘ I, the undersigned, do, in consideration of sucli lower charges, agree and 
ndertake to hohl tho said Railway Administration...harmless and 

free from all responsibility for any loss, destruction or deterioration of, or 
damage to, tho said consignment, from any cause whatever except for the 
loss of a complete consignment or of one or more complete packages forming 
part of a consignment duo either to the wilful neglect o f the Railway 
Administration, or to theft by or to the wilful neglect of its servants, transport 
agents or carriers employed by them ... provided the term “wilful neglect” 
be held not to include fire, robbery from a running train or any other unforeseen 
«veut or accident.”

(1) (1917) 39 AU . 418.
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T h e  g o o d s  w e r e  p r o p e r l y  c a r r i e d  i n  a  c o v e r e d  w a g g o n  

w h i c h  w a s  s e a le d ,  a n d  t h e  t r a i n  t o  w h i c h  t h e  s a i d  

w a g g o n  w a s  c o u ip le d  s t o p p e d  a t  i ^ n k l e s h w a r  S t a t i o n .  
F r o m  A i i k l e s h w a r  w i t h o u t  a n y  s to p p a g e  i t  r e a c h e d  

S n r a t  S t a t i o n  w h e r e  t h e  e a s t  d o o r  o f  t h e  w a g g o n  c o n 

v e y i n g  t h e  s a id  g o o d s  w a s  f o n n d  t o  b e  o p e n  a n d  o n e  

b a l e  0Lit o f  t h e  t w e n t y - t h r e e  b a l e s  w a s  f o n n d  to ,  b e  

m i s s i n g  f r o m  t h e  w a g g o n  a n d  l o s t .  D e l i v e r y  o f  t h e  

t w e n t y - t w o  b a le s  w a s  g i v e n  to  a n d  t a k e n  b y  t h e  

o p p o n e n t s .

S u b s e q u e n t l y  s o m e  o f  t h e  c l o t h  f r o m  t h e  b a l e s  w a s  
d i s c o v e r e d  t o  h a v e  b e e n  s o ld  b y  a n  i n h a b i t a n t  o f  
M i t a l i ,  f o u r  m i l e s  o n  t h e  S u r a t  s id e  o f  A n k l e s l i w a r .  

H e  w a s  c o n v i c t e d  a n d  s e n t e n c e d  b u t  a t  t h e  t r i a l  t h e r e  

w a s  n o  f i n d i n g  t h a t  a n y  R a i l w a y  s e r v a n t  to o k  i j a r t  i n  
t h e  t h e f t  o f  t h e  c lo th .

T h e  o p j ) o n e n ts  t h e n  i n s t i t u t e d  a  S u i t  N o . 4 1 9  o f  1917  

i n  t h e  C o u r t  o f  .g m a l l  C a u s e s  a t  A h m e d a b a d  a g a i n s t  t h e  

a p p l i c a n t s ,  c l a i m i n g  R s .  325  a s  t h e  v a l u e  o f  t h e  m i s s i n g  
b a le .

T h e  S u b o r d i n a t e  J u d g e  o b s e r v e d  t h a t  t h e r e  w a s  

a l)S o lu t '^ ly  n o  e v i d e u c e  t o  p r o v e  t h a t  t h e r e  w a s  a n y  

t h e f t  f r o m  t h e  t r a i n  ; b u t  t h a t  t h e  b a l e  w a s  u n d o u b t e d l y  

s t o l e n  a n d  t h e  g o o d s  m u s t  h a v e  f o u n d  t h e i r  w a y  o u t ; 
b u t  t h e r e  w a s  n o  e v id e n c e  to  p r o v e  t h a t  t h e  b a l e  w a s  

l o s t  w h i l s t  t h e  t r a i n  w a s  r u n n i n g .  H e ,  t h e r e f o r e ,  
h e l d  t h a t  t h e  d e f e n d a n t s  h a d  f a i l e d  to  p r o v e  t h e  t l i e f t  

f r o m  t h e  r u n n i n g  t r a i n  a n d  p a s s e d  a  d e c r e e  i n  f a v o u r  
o f t h e  p la in t i f l ;  f o r  t h e  a m o u n t  c l a im e d .

T h e  d e f e n d a n t s  a p p l i e d  t o  t h e  H i g h  C o u r t  u n d e r  i t s  
r e v i s i o n a l  j u r i s d i c t i o n .

Coltman  i n s t r u c t e d  b y  M e s s r s .  Crawford, B ayley  
^ C o., f o r  t h e  a p p l i c a n t s  ;— U n d e r  t h e  t e r m s  o f  t h e  r i s k  

n o t e ,  t h e  R a i l w a y  C o m p a n y  w a s  r e s p o n s i b l e  o n l y  f o r
I L K  10 -8
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1919. t b e f t s  c o m m i t t e d  b y  t l i e i r  s e r v a n t s  o r  f o r  t h e i r  w i l f u l  

n e g le c t .  T h e  lo w e r  C o u r t  o u g h t  to  h a v e  t l i r o w i i  t h e  

b u r d e n  o f p r o v in g  i t  o n  t h e  p l a i n t i l f  : s e e  JjJtist Indian  
Railivay Company v .  N athm al B eh a ri East
Indian Railwdy Coynpany v .  N llkanta lioŷ '̂ K

N. K . Mahfa fo r  tb o  o p p o n e n t :— U n d e r  s e c t i o n  76 o f 
t h e  I n d i a n  R a i lw a y s  A c t ,  i f  w e  o n c e  s h o w  t l i a t  lo s s  haF? 

b e e n  c a u s e d ,  i t  i s  n o t  f o r  u s  to  s h o w  h o w  t l i a t  lo s s  

w a s  c a u s e d .  F iu 't l i e r ,  i t  i s  n o t  p o s s i b l e  f o r  u s  to  s l io w  
h o w  t h e  lo s s  o c c u r I ’e d . W e  r e l y  o n  s e c t io n  106 o f t h e  

I n d i a n  E v i d e n c e  A c t  w h i c h  s a y s  t J ia t  w l i e n  a n y  f a c t  

i s  w i t h i n  t l i e  k n o w le d g e  o f  a u y  p e r s o n ,  t h e  b u r d e n  of 

p r o v i n g  i .i ia t  f a c t  i s  u p o n  h i m .  T h e  p r i n c i p l e  u n d e r l y 
i n g  t h e  s a id  s e c t io n  i s  r e c o g n i s e d  a s  a n  e x c e p t i o n  to  

t h e  g e n e r a l  r u l e  t h a t  i j ic  l ) u r d e n  o f  ])i/ool’ r e s t s  w i t l i  t h e  
p a r t y  w h ic h  a s s e r t s  t h e  s u b s t a n t i a l  a lT ir n ia t iv e  ; s e e  

T a y lo r  o n  E v id e n c e ,  1 0 th  e d i t i o n ,  s e c t i o n  A

p a g e  21)2; M.ah.ony v. W. L. W. RaUivay Com- 
pany^^\ %

Scott, C. J .  :— T h o  p l a i n t i i l ’s  s l i i p p e d  o n  t h e  

B o m b a y , B a r o d a  vt O e n t n d  I n d i a  R a i l w a y  s o m e  

23 b a le s  o f c lo tl)  i in d o r  a r i s k  n o te ,  F o r m  B , f ro m  

A h m e d a b a d  to  C a lc u t ta .  T h e  c l o t h  w a s  l o a d e d  in  

a  c lo s e d  w a g g o n  w J iie h  w a s  s e a le d .  I t  w a s  t l i e  
d u t y  o£ t h e  g u a j ’d  to  e x a m i n e  t h e  s e a l s  a t  e v e r y  

s t a t i o n .  H e  w e n t  r o u n d  th e  t r a i n  a t  A n k l e s h w a r  

a n d g a v e  a  c e r t i l l c a t e  t h a t  a l l  w a s  r i g h t .  A t  S u r a t ,  t h e  
n e x t  S t a t i o n  a t  w h ic h  th e  t r a i n  s to p p e d ,  o n e  o f  th e  

d o o r s  o f t h e  w a g g o n  V7as f o u n d  to  b e  o p e n  a n d  o n e  o f 

t h e  p l a i n t i f f s  b a le s  w a s  m i s s i n g .  S o m e  o f  t h e  c lo th  

f ro m  t h e  b a le  w a s  s u b s e q u e n t l y  d i s c o v e r e d  to  h a v e  

b e e n  s o ld  b y  a n  i n h a b i t a n t  o f  M i ta l i ,  f o u r  m i l e s  o n  t h e  

S u r a t  s id e  o f  A n k l e s h w a r .  H e  w a s  c o n v i c t e d  a n d  

s e n te n c e d  b u t  a t  t h e  t r i a l  t h e r e  w a s  n o  f i n d i n g  t h a t  a n y

vi) (1917) 39 All. 418. (2) (1913) 41 Cal. 576.

(3) [1900] 2 Ir. Rop. 273 at p. 280.
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R a i l w a y  s e r v a n t  t o o k  a n y  p a r t  i n  t l i e  t l i e f t  o f  t h e  c lo t l i .  
U n d e r  t l i e  r i s k  n o t e ,  i n  c o n s i d e r a t i o n  o f  a  s p e c i a l  

r e d u c e d  r a t e  b e i n g  c l i a r g e d ,  t h e  c o a s ig Q o r  a g r e e d  t o  
h o l d  t h e  R a i l w a y  A d m i n i s t r a t i o n  h a r m le s s  f o r  a n y  lo s s  

e x c e p t  f o r  lo?!s o f a  c o m p l e t e  c o n s i g n m e n t  o r  c o m p l e t e  

p a c k a g e  d u e  to  t h e  w i l f a l  n e g l e c t  o f  t h e  R a i l w a y  
A d m i n i s t r a t i o n  o r  to  t h e f t  b y  o r  w i l f a l  n e g l e c t  o f  i t s  

s e r v a n t s  : p r o v id e d  t h a t  w i l f a l  n e g l e c t  w a s  n o t  t o  b e  
h e l d  to  in c L a d e  r o b b e r y  f r o m  a  r u n n i n g  t r a i n .

T ! i0 l e a r n e d  .J u d g e  a f t e r  r e c o r d i n g  e v id e n c e  o b s e r v e d  
t h a t  t l i e r e  w a s  a b s o l u t e l y  n o  e v i d e n c e  to  p r o v e  t h a t  
t h e r e  w a s  a a y  theffc f r o m  t h e  t r a i n  ; b a t  n o  d o u b t  t h e  

b a l e  w a s  s to l e n  a n d  t h e  g o o d s  m u s t  h a v e  f o u n d  t h e i r  
w a y  o u t ,  b u t  t l i e r e  w a s  n o  e v i d e n c e  to  p r o v e  t l i a t  t h e  
b a l e  W ds lo ^ t  w li i ls b  t h e  t r a i n  w a s  r u n n i n g .  H e  t h e r e 
f o r e  h e l d  t l ie  d e f e n d a n t s  h a d  f a i l e d  to  p r o v e  t h e  t h e f t  

f r o m  t h e  r u n a i n g  t r a i n  a n d  p a s s e d  a  d e c r e e  f o r  t h e  

p la in t i lE  f o r  t h e  a m o u n t  c l a i m e d .
4-

T h i s  j u d g m e n t  s h o w s  c o n f u s i o n  a s  to  t h e  t e r m s  o f  t h e  

r i s k  n o te .

I n  t h e  a b s e n c e  o f  p r o o f  o f w i l f a l  n e g l e c t  o r  t h e f t  b y  

t h e  R  111 w a y  s e r v a n t s  t h e  A d m i n i s t r a t i o n  i s  to  b e  h e l d  
f r e e  f r o m  r e s p o n s i b i l i t y .  I f ,  h o w e v e r ,  n e g l e c t  o r  t h e f t  

b y  R a i l w a y  s e r v a n t s  is  p r o v e d  t h e  A d m i n i s t r a t i o n  w i l l  
escap3 l l t i b i l i t y  f o r  lo s s  i f  p r o o f  i s  g i v e n  o f r o b b e r y  
f r o m  a  r u n n i n g  t r a i n ,  &c. T h e  p l a i n t i f f s  w i s h  t h e  

C o u r t  to  b i l i e v e  t h a t  t h e r e  w a s  w i l f u l  n e g l e c t  o r  t h e f t  

b y  R  l i l w a y  s e r v a n t s  ; i t  t h e r e f o r e  l i e s  o n  t h e  p l a i n t i f f s  

u n d e r  s e c t io n  103 o f  t h e  I n d i a n  E v i d e n c e  A c t  t o  g i v e  
p r o o f  o f  t h e  f a c t .  T h i s  t h e y  h a v e  n o t  d o n e  a n d  n o  

q u e s t i o n  i s  r e a c h e d  o f  r o b b e r y  f r o m  a  r u n n i n g  t r a i n .

T h i s  c o n c lu s io n  a c c o r d s  w i t h  t h e  d e c i s io n  o f  t h e  

A l l a h a b a d  H i g h  C o u r t  i n  .East Indim t R ailw ay  
Company  v .  N athm al B eh a ri L a i

05 (1917) 39 A ll.  418.

B. B.&G 
. R a i l w a y  
C o m p a n y
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O h h o t a l a l  
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B .  B .  & . C . I ,
R a il w a y

COMl'M'V
'iK

PvA.NOlTllOl)-
LAL

C h iio t a i.a l

&Co.

W e  s e t  a s id e  t h e  d e c r e e  a a d  d i s m i s s  t h e  s u i t  w i t h  a l l  

c o s ts  o n  t l i e  p l a i n t i f f s .

Decree reversed.

J .  G .  K .

A P P E L L A T E  C I V I L .

loiy.

Ai>ril 8.

B e f o r e  S i r  B a s i l  S o n i t ,  K i ,  C h i e f  J u s t i c e ,  a n d  M r .  J u s t i c e  H a y w a r d .

R A M C H A N D R A . S W A M I N A I K  J O R A P U I *  ( o u i u i n a l  j u d o m k n t — d e u t o r  

N o . .3), A p i ’k l l a n t  V. M A N U B A I  k o m  R A M D A S  G U J J A R ,  w i d o w  o f  

DECiiAsuD R A M D A S  N A R S I D A S  G l J . I J A T i  (o R m iN A T , nRO ftR K -uoLD ER ), 

R e s p o n d e n t . ®

H i n d u  L a w — A d o p l i o y i — A d o p t e d  s o n  t r e a t e d  a s  h a v i n g  b e e n  f r o m  h i s  h i r t h  

i n  a d o p t i v e  f a t h e r ' s  f a m i l y — A d o p t e d  s o n  c a n n n t  a c q a i r o  a  v e s t e d  i n t e r e s t  i n  

t h e  p r o p e r t i j  o f  h i s  n a t u r a l  f a t h e r .

U n d e r  H in d u  la w , a n  a d o p t e d  s o n  i s  t r e a t e d  a s  h a v i n g  b e e n  iV o in  h i s  b ir th  

in  t i ie  f a i n i l y  o f  h i s  a d o p t iv e  f a t h e r  a n d  therel'i'i'O  h o  c a n n o t  Tor a u r  p u r p o s e  

b e  r e g a r d e d  a s  h a v in g  e x is te d  s o  a s  t o  a c ( |u ir e  a  v e s t e d  iu t o r e s t  in  th e  p r o p e r t y  

o f  h i s  n a t u r a l  f a t h e r .

T h e  a p p l ic a n t  l ia v in g  a p p l ie d  a f t e r  th e  d a t e  o f  h i s  a d o p t io n  t o  e x e u u t e  a 

d e c re e  w h ic h  w a s  o b ta in e d  h y  h is  n a tu r a l  f a t h e r  w h e n  th e  a p p l i c a n t  w a s  a  

m e m b e r  o f  th e  n a t u r a l  f a m i ly ,

H e l d ,  t h a t  h o  c o u ld  n o t  e x e c u t e  th e  d e c r e e  a s  b y  r e a s o n  o f  l iia  a d o p t io n ' 

l ie  m u s t  b u  t r e a t e d  a s  n o n - o x is to u t  f o r  t h e  p m 'p o s e  oE th e  e .x c c u t lo n  o f  th e  

d e c re e .

S e c o n d  a p p e a l  a g a i n s t  t h e  d e c i s io n  o f  A . C .  W i l d ,  

D i s t r i c t  J u d g e  o t̂ B i j a p u r ,  c o n f i r m in g  t h e  d e c r e e  p a s s e d  

b y  V . V . K a m a t ,  S u b o r d in a t e  J u d g e  a t  B a g a lk o t .

, P r o c e e d in g s  i n  e x e c u t io n .

I n  1908, o n e  N a r s id a s  o b t a i n e d  a  d e c r e e  i n  S u i t  N o .  262 

o f  1905, w h i c h  g a v e  h i m  a  r i s : h t  t o  o p e n  a  n e w  d o o r  

i n  t h e  s o u th e r n  w a l l  o f  h i s  h o u s e .  A f t e r  t h e  s a i d  d e c re e -

 ̂Second Appeal No. 250 of 1917.


