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No Judge who has consiclpred the evidence has 1919.

expressed a doubt as to credibility of the witnesses who

E mperor

V.
J., are not satisfied that Bussia can remember the day Sabitkhan.

depose to these events. But the trial Judge and Shah,

when he saw Maliomedkhan leave preceded by Sabit,
Honya and Umya. Sliah,J., also appears to have doubt-
ed the story of the letter received in Kirvatti. I do
not share these doubts, for the date of Mahomedkhan’s
departure from his village on the day after the Vansha
would be known to all the residents, and | see no reason
to doubt the truth of the story told by Wycunt and
Anant about,the letter; it is entirely consistent with
the other evidence of the false story spread by Sabit
that his brother had gone to Miraj for treatment,
although we do not know by what agency Sabit got the
letter written and sent to Kirvatti.

I concur in the conclusion arrived at by Heaton, J.

I find the accused guilty of tlie murder of Mahomed-

khan and sentence him to transportation for life.

Appeal allowed.
R. R.

APPELLATE CIVIL.

Before Sir Basil Scoit, Kt., Chief Justice, and M r. Justice Hayward.

THE BOMBAY BARODA & CENTRAL INDIA RAILWAY COMPANY, 1919.
((ORIGINAL Defendants), Applicants v. RANCHHODLAL CHHOTALAL A2)I’i| 8.
AND Company, Agents TO THE AHMED ABAD SPINNING & WE AVINO-

MILLS COMPANY, Limited (original Plaintiffs), Opponents.*

Contract— Goods cmiHIgned hy rail— Risk note— Liahility of Coinpavy for

gooda comigm.d on a rish note— Burden of proof--Indian Evidence Act

(1 ofIS 72), section 103.

The plaintiff consigned certain bales of piecegoods by the defendants’
Railway under a risk note. By the terms of the risk note in consideration of

a special reduced rate being charged the consignor agreed to hold the Railway

*Civil Application No, 257 of 1918 under Extraordinary Jurisdiction,
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Adinmistration harmless for any loss except for loss of a complete consignment
due to the wilful neglect of the Railway Administration or to theft by or
wilful neglect of its servants : provided that wilful neglect was not to bo
held to include robbery from a running train or any other unforeseen event.
The goods were properly carried in a closed waggon, but one of the bales was
lost in transit. The plalntilf having sued the dofcndaut Railway Company
for the value of the missing bale, the Subordinate Judge decreed tho plaint-
iff’s claim holding that tho defendant Company failed to prove tho theft
from the running train thougli. he found that there was no evidence to prove
that there was any theCt from the train. The defendaat Company having
applied to tho High Court under its vevisional jurisdiction,

ffeld, reversing the decree and dismissing tho suit, that the burden lay on
thsplaintiff under section 103 of tho Indian Evidence Act to give proof of the
fact that there was wilful neglect or theft by railway servants and, he not
having done so, no question was reached of robbery from a running train.

East Indian Railway Company V, Nathnal BeJiari LalX”"\ approved.

CiYiL application under Extraordinary Jurisdiction
against tlie decision of M. N. Ohoksi, Judge of the
Court of Small Causes at Alimedabad in Suit No. 419
of 1917.

The facts of the case were as follows

On the 23rd July 1916, the opponents consigned
twenty-three bales of piece goods from Ahmedabad to
Calcutta by the Bombay Baroda & Central India
Railway Company, under a risk note, Form B. The
terms of the risk note were as follows :—

“1, the undersigned, do, in consideration of sucli lower charges, agree and
ndertake to hohl tho said Railway Administration...harmless and
free from all responsibility for any loss, destruction or deterioration of, or
damage to, tho said consignment, from any cause whatever except for the
loss of a complete consignment or of one or more complete packages forming
part of a consignment duo either to the wilful neglect of the Railway
Administration, or to theft by or to the wilful neglect of its servants, transport
agents or carriers employed by them... provided the term “wilful neglect”

be held not to include fire, robbery from a running train or any other unforeseen
«veut or accident.”

(1) (1917) 39 AU. 418.
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The goods were properly carried in a covered waggon
which was sealed, and the train to which the said
waggon was couipled stopped at i“nkleshwar Station.
From Aiikleshwar without any stoppage it reached
Snrat Station where the east door of the waggon con-
veying the said goods was fonnd to be open and one
bale OLit of the twenty-three bales was fonnd to, be
missing from the waggon and lost. Delivery of the
twenty-two bales was given to and taken by the

opponents.

Subsequently some of the cloth from the bales was
discovered to have been sold by an inhabitant of
M itali, four miles on the Surat side of Anklesliwar.
He was convicted and sentenced but at the trial there
was no finding that any Railway servant took ijart in
the theft of the cloth.

The opj)onents then instituted a Suit No. 419 of 1917
in the Court of.gmall Causes at Ahmedabad against the
applicants, claiming Rs. 325 as the value of the missing
bale.

The Subordinate Judge observed that there was
al)Solut'*ly no evideuce to prove that there was any
theft from the train ;but that the bale wasundoubtedly
stolen and the goods must have found their way out;
but there was no evidence to prove that the bale was
lost whilst the train was running. He, therefore,
held that the defendants had failed to prove the tlieft
from the running train and passed a decree in favour
of the plaintifl; for the amount claimed.

The defendants applied to the High Courtunder its
revisional jurisdiction.

Coltman instructed by Messrs. Crawford, Bayley
N Co., for the applicants ;— Under the terms of the risk

note, the Railway Company was responsible only for
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tbefts committed by tlieir servants or for their wilful
neglect. The lower Court ought to have tlirowii the
burden of proving it on the plaintilf : see Jjjtist Indian
Railivay Company v. Nathmal Behari East
Indian Railwdy Coynpany v. Nllkanta lioy™K

N. K. Mahfa for tbo opponent:—Under section 76 of
the Indian Railways Act, if we once show tliat loss haF?
been caused, it is not for us to show how tliat loss
was caused. Fiu'tlier, it is not possible for us to sliow
how the loss occurled. We rely on section 106 of the
Indian Evidence Act which says tliat wlien any fact
is within tlie knowledge of auy person, the burden of
proving i.iiat fact is upon him. The principle underly-
ing the said section is recognised as an exception to
the general rule that ijic l)urden of ])i/ool’rests witli the
party which asserts the substantial alTirniative

; see
Taylor on Evidence, 10th edition, section A
page 21)2; M.ah.ony v. W. L. W. RaUivay Com-

pany”™\ %

Scott, C. J.:—Tho plaintiils sliipped on the
Bombay, Baroda vt Oentnd India Railway some
23 bales of clotl) iindor a risk note, Form B, from
Ahmedabad to Calcutta. The cloth was loaded in
a closed waggon wliieh was sealed. It was tlie
duty of the guajd to examine the seals at every
station. He went round the train at Ankleshwar
andgave a certillcate that all was right. At Surat, the
next Station at which the train stopped, one of the
doors of the waggon V7as found to be open and one of
the plaintiffs bales was missing. Some of the cloth
from the bale was subsequently discovered to have
been sold by an inhabitant of Mitali, four miles on the
Surat side of Ankleshwar. He was convicted and
sentenced but at the trial there wasno finding that any

vi) (1917) 39 All. 418. @ (1913) 41 Cal. 576.
(3 [1900] 2 Ir. Rop. 273 at p. 280.
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Railway servant took any part in tlie tlieft of the clotli.

Under tlie risk note, in <consideration of a special
: : : B. B.&G
reduced rate being cliarged, the coasigQor agreed to Railway
hold the Railway Administration harmless for any loss Company
except for lo?!s of a complete consignment or complete JUnehhod-
package due to the wilfal neglect of the Railway LAL
Ohhotalal
Administration or to theftby or wilfal neglect of its A Oo.

servants : provided that wilfal neglect was not to be
held to incLade robbery from arunning train.

Tl!iOlearned .Judge after recording evidence observed
that tliere was absolutely no evidence to prove that
there was aay theffc from the train ; bat no doubt the
bale was stolen and the goods must have found their
way out, but tliere was no evidence to prove tliat the
bale Wds lo”~t wliilsb the train was running. He there-
fore held tlie defendants had failed to prove the theft
from the runaing train and passed a decree for the

plaintilE for the amount claimed.

4-
This judgment shows confusion as to the terms of the

risk note.

In the absence of proof of wilfal neglect or theft by
the R 11lway servants the Administration is to be held
free from responsibility. |If, however, neglect or theft
by Railway servants is proved the Administration will
escap3 llitibility for loss if proof is given of robbery
from a running train, &-c. The plaintiffs wish the
Court to bilieve that there was wilful neglect or theft
by R lilway servants ; it therefore lies on the plaintiffs
under section 103 of the Indian Evidence Act to give
proof of the fact. This they have not done and no

question is reached of robbery from arunning train.

This conclusion accords with the decision of the

Allahabad High Court in .East Indimt Railway
Company v. Nathmal Behari Lai

05 (1917) 39 All. 418,
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W e set aside the decree aad dismiss the suit with all
costs on tlie plaintiffs.

Decree reversed.

APPELLATE CIVIL.

Before Sir Basil Sonit, Ki, Chief Justice, and M r. Justice Hayward.

RAMCHANDRA. SWAMINAIK JORAPUI* (ouiuinal judomknt— deutor
No. .3), Apikllant v. MANUBAI kom RAMDAS GUIJJAR, widow of
DECiiAsuD RAMDAS NARSIDAS GIH.IJATi (oRmiNAT, nROftRK-uoLDER),
Respondent.®

Hindu Law— Adoplioyi— Adopted son treated as having been from his hirth
in adoptive father'sfam ily— Adopted son cannnt acqairo a vested interest in

the propertij of his naturalfather.

Under Hindu law, an adopted son is treated as having been iVoin his birth
in tiie fainily of his adoptive father and therel'i'i"'O ho cannot Tor aur purpose
be regarded as having existed so as to ac(Juire a vested iutorest in the property

of his natural father.

The applicant liaving applied after the date of his adoption to exeuute a
decree which was obtained hy his natural father when the applicant was a

member of the natural family,

Held, that ho could not execute the decree as by reason of liia adoption'

lie must bu treated as non-oxistout for the pm'pose oE the e.xccutlon of the

decree.

second appeal against the decision of A. c. Wild,
District Judge ot Bijapur, confirming the decree passed
by V. V. Kamat, Subordinate Judge at Bagalkot.

, Proceedings in execution.

In 1908,0one Narsidas obtained a decree in Suit No. 262
of 1905, which gave him a ris:ht to open a new door

in the southern wall of his house. A fter the said decree-

~ Second Appeal No. 250 of 1917.



