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Code. A isimilai* repeal in the Criminal Procedure
Code eifecfced by the same repealirig Act of 1914 escaped
tlie vigilance of fcliree leading text-lboojli-wri"’(ers, asy.nlacl:L
occasion to point outin Emjyeror v. Somija Hlrya™”?,
There also, trouble was caused by the mode of repeal.
A Code is so useful to work with that | deprecate any
alterations being made which are avoidable or whicli
are not contained in an Act which by its mere title is
safficient to put legal i“ractitioners on their guard.

Solicitors for plaintilfs : Messrs. Khamhatta &CO.f

Solicitors for defendant: Messrs. Little 4 Co.
Notice absolute : Cross-Summons dismissed.

G. a. N.

APPELLATE CIYIL.

Before Sir Basil ScM, Kt., Chief Jmticc, and 3lr. Jmtice
Hayward.

HAUJI waladBABUHAO (okwinal Dkd’endant), Applioant o. BANSILAL
NARAYAN MxMiWAILIL  anu 'anotjikk ( oeiginal PLAiINfiFFS ), Oppo-

Gioil Frocediire Code (Act V of 100S) section 115, Order XX£, Ride S9—
Decree— Execution— Auction sale—Deposit in Court—No appUeaUon to
set aside sale— Sale confirmed— Subsequent appijlication to set- aside sale—
Applicatiwt refmed-—No irregukirlty— Titles anmng from judicial sales
shoidd be settled as soon aspossible.

The property of the applicant wixa sold in exooutioii of n decree agaiunt
him. “Vithill thirty days of the date of sale the applicaut deposited ia Court
the amount of the decree togetiier with interest oti the purchase money for the
property sold. The applicant, however, having,made no application to set
aside the aale, the sale was confirnied and the Court called upon the applicaut
to take away his money. The applicant then applied that his deposit should

W (1918) 43 Bom. m at p. 14(5.
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be oorisidftred as an application to sot asido tho h\lo. Il.iving failed in  both
the lower C'Hirts lie appiicil to tiio Ilig-li C.Mirt niidiu’ Hoclii)n 1lo of the Civil
Procedure Codo, 11)08.

//¢//?, that tho appUoiVliou wiviUl not Ho un hr sooLion 115 of the Civil
Procediiro Code, as thoro wan no djfyct wluitcver in jurisdiction and uo
irrcgidarity in tlio cxorciHO ol; jurisdiction.

Tlio Civil Procfdiu-o Code, with tho Limitation Act, provides a short period
within which applications sjjecifying thoir <d)ject fihould bo niado to sot aaide
Bales, and the shortness of tinio allowed may be taken as indicative of the

policy of the Legislature that tilloH arising from judicial nalos should be settled
as soon ar possible.

Civil application under extraordinary jurisdiction
against tiie decision of F. K. Boyd, District Judge at
Kasilc, confirming the deci'oo X)asscd by B. D. Sabnis,
Subordin”' Judge of Pimpalgaon,

Application to set aside sale.

Tlie opponent No. 2 obtained a decree against the
apilicant in suit No. 7l of 1910 and in execution of the
decree, in Dai’khast No. 533of 1911, attached the appli-
cant's land and got it sold tlirough Court. Within
thirty days of the date of sale, on tlie .Hrd September
1915, tlie applicant deposited in Caui;t the amount pay-
able to the auction-purchaser and to Ilhe decree-holder
under Order XXI, Rule 89, Civil Proo~diu’e C,:))d9, 19f)S,
and also made an application on the same d:iy request-
iiig tlie Court to receive the payment as made and to
pass a receipt for the same. No npplication was,
however, made at that time to set aside the sale. Tlie
sale was confirmed in January 19K) and thereafter the

Court gave notice to the applicant to take away his
money.

The applicant thereupon applied that his deposit
should be considered as an application to set aside the
sale. The application was refused on the 2nd Septem-
ber 1916 and, the applicant did not appeal though he
m s represented by a pleader*
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On the b5th September 1916, the applicant again
applied that the Court should treat the first application
of the 3fd Sjpceinber 1915 as a regular application under
Rule (2 of Order X X1 and set aside the sale under its
inherent powers under section 151, Civil Procedure
Code.

The auction-pui’cliaser opposed on the ground inter
alia that the application was not stamped with a
proper Court fee and was thus not an application under
Order X X1, Rule 8i), that the apiDlication was barred by
resjudicata and that the sale being confirmed it could

not be set aside.

The Subordinate Judge refused to act under sec-
tion 151 of the Civil Procedure Code and dismissed the
ajDplication.

On appeal, the District Judge confirmed the order.

The applicant applied to the High Court under
section 115 of the Civil Procedure Code, 1908.

R. A. Jahagirdar”® for the applicant.
P. B. Shingne, for opponent No. 1.
M. R. Bodasdi.xv® K. M. Bodas, for opponent No. 2.

Scott, C. J. .—Less than thirty days before the 3rd of
September 1915 the pi’operty of the applicant was sold
in execution of a decree against him, and on the 3rd
September, tlie applicant deposited in Court the amount
of the decree togetJdier with interest on the purchase
money for the property sold. He obtained from the
Nazir of the Court wlio received the money a receipt
which recorded that it was paid on account of the
Darlchast and on account of interest. But no applica-
tion was made at that time to set aside the sale.
Presumably the intention wis to do what was required

under Order XX I, Rule 89. No application having been
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made to «ct aside the sale, tlie sale was ooirfiraied in
.Tamiary 1916, and thoreal’ter tlio Oonrt ffave notice to
(lie applicant as depoaiter to take away his money. He
then applied that liis deposiii should be considered as
an iipplication to set aside tlio sale. Tliat application
was rcl'iised, mid the leant did not appeal, although
he was reprosented l)V a pleader. Tlien. later he repeat-
ed his ])reviou.s ajiplication wliieh was rejected by the
Sul)ordinn,tc Jiid.qe, and a,fter that an ai)peal was
prefeiTod to thu District (5onrt, which was asked to
deal with the matter under se(ttion 151 oi: the Code, for
making sncli order as inif"ht bo necessary to prevent
abase oi’ the process ol' the Oonrt or [or the ends ot
just.ice. The h'arned Dislrict Judge having rejected
the appeal, tlie ap])licant now conies here under sec-
tion 115 of the Code for tlie interference of the High
Court. It is diiriciilt to see how Ibis a])plication will
lie imder section 115. IMiore is no defect whatever in
jnris(li(‘tion, no irregularity iIn the exercise of jurisdic-
tion. All (he irregularities ar(. on the side of the
applicant. The Code, wiih the Limitation Act, provides
a short period within whicli appiicatiions specifying
their ol)je(~t siiouhl hi' inad(™ to set aside sales, and the
shortne.”N'S of [iitie allowi'd nniy Ix; (iikt"n as indicative of
(he policy of (he L'rgislature (hat til/les arising from
judicial Bales should be sc(,(led as soon as possible. Now
we have an application bt~ore us, three years after the
eonfii’mation. of a judicial side, to set it aside, the reason
leing (hat the applicant who ought to have applied to
the Court did not apply (o the (Jourt when 1k* deposited
his money. Wii slionld be violating the principle
under which the rules are framed for obtaining (Inalitiy
at an early date in such, matters if we were to accede to
the present a,ppiica,tion, (‘ven if we assume that it could
be brought within tlie terms of section 115. The
applicant’s only remedy is to take back his money.
/
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The concession which is allowed to judgnient-debtors
Is only allowed under certain conditions. Those con-
ditions do not exist in the i>resent case. We must,
therefore, discharge the rule with costs. One set of

costs.

Rule discharged.

J, G. B,

OHIMINAL APPELLATE.

Before Sir Batil Scott, Kt., Chief Justice ; on difference beticcenMr. Jvaticc
Heaton and Mr. Justice Shah.

emperor r. SABTTKHAN BAHADURKIIAN®.

Indian Ecldoncs Act (I of 1872), sectio/m 30, 114, 133— Confession by co-

accused— Evidence against the aceumIl— Amount of corroboration.

The accused was cliarged with the murder of hia brother iu concert with
(" associates with whom h<&*was jointly tried for the offence. The principal
evidence against the accused was the confessions of the two co-accused.
Other facts established iu the case were these. The accused had a wife and
children, but no means to support them ; he had to work as a coohe in the
Forest Department. He was continually importuning the deceased who was
rich but had no wife or children, for assistance which was continually refused,
and although the two brothers lived in the same building they did not
associate. About a fortnight after the disappearance of the deceased the
accused made free with the grain which was collected in his brother’'s bin ;
and on several occasions gave rice from it to his two associates. Three
months after the event, the accused told a shop-keeper that his brother had
gone to Miraj for medical treatment. -After the crops had been got in he
began to ask the tenants of his brother to pay their rents to him. Shortly
afterwards, the accused, when questioned by the Ranger of the forest,
replied that his brother had gone to Miraj and that no letter had come. Later,
the accused received a letter through post, purporting to come from' hia
brother, which directed the accused to collect the rents and pay the assessment.
The muster-roll kept by the Forest Officer showed that the accused was absent
from his work on the day of the otleuce and for some days after. The trial

* Criminal Appeal No. 425 of 1918,
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