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Before Mr. Justice Heaton and Mr. Justice Pralt.

EMPEllurt V. DEVAPPA RAMAPPA NAIK.®

Criminal Procedure Code (Act V of 1S98), sections 435 and 439— Hifjh

Court— Criminal reoisional Jurisdiction— Power to interfere ivith order
passed under 'para. 1 of section 2 of the Worhmeiis Breach of Contract Act
( X f I I  of 1869)— Contract to carry Imjs o f timber for lonrj ilislancea —

Contract doss not fall under the Act.

The High Court lias power, under sections 435 and 439 of the Criiiiiual 

Procedure Code, 1898, to revise aii order passed by a Magistrate directing- 

either return of the advance or specilic performance of the contract, under 
para. 1 of section 2 of the Workmen’s Breach of Contract Act, 1859.

The accused entered into an agreement with tlie conipUxinant engaging to 
remove 100 logs of timber from a forest to a forest depot, a distance of 

22 m i l e s ,  and received an advance of Es. 410. The accused having failed 

to carry out the contract, was.tried under section 2 of the Workmen’s Breach 
of Contract Act, 1859, and was ordered co repay the advance. On applica­
tion under criminal rcvisional jurisdiction :—

Held, that the contract in (question was not a contract of an artilicer, work­
man or labourer and did not fall within the purview of the Act.

T h is  was an api^licatioii iiiider criminal revisional 
jarisdictioii against an order passed by S. T. Fernantlez, 
Magistrate, Second Class, at Ankola, confirnied on appeal 
by H. Tapper, District Magistrate, of Kanara.

The accused agreed witli tlie complainant to carry 
100 logs of timber weigliing oOO /chaitdls in tlie aggre­
gate from a forest compartment to a forest depot, a 

distance of 22 miles, and received an advance of Rs. tl l-O. 
Tlie terms of tlie agreement were as fo llows :—

In the Subguli Forest Compartment No. 1C, you having cut the trees 
m a r k e d  by Government and having prepared beams thereof have stored t h e  

same in the said compartment. I  have agreed to carry (literally bring] 
therefrom to the Hattikcri Depot 100 beams weighing 300 hhandis, each 
net Ichandi measuring 13 cubic feet, in consideration of takiughire (from you)
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a t  R s .  1 -M -O  per M an d l  o f  i:5 culiic £ivsi and to  Hiack tlioin nt th e  plaao that

------------------ may-1)o |)uinti.i.l out Uy you, l a  n ‘spt.u;t ol! tli« hu'kI work I havo. this day

Rmim!KOR tiiki'U fnmi you 1 l(.l iii cash and tliis a,->Ti',f',ni'‘,iil; in w ritii i ; ' .  As to

the work 1)1'; (• iri'yiii;'bi'ium as in Milioii'*.'! at»ov’o I sliall dolivor HOD Ich iu d ls  

ajj;n.Mjd to hi) (loliv’crcd, butwiiCu (In*. lnt ol ()i‘.(o!)ur and tho oud o f  M ay 

next,  1918 ,  a t  tho Uattiki*ri D.)[)ot. Tiu) w ork ol' (jarryiii;^^ tho said hoaiuH, 1 

Hliail do ou m y porHoiial nwj)ouHil)iHl.y and w ilh  m v  porrt tnal labour. IE you 

Hhonld nay nioiioy, in rnH[n*i.'( oT lln  ̂ .-iaid w ork tli{\Ham<5 tugidhi'r willi the 

afU'anco inoui'V rtinuvc.d this day will Ixs di'diV'lcd ironi tJio am ount oE hiro 

(liu‘ to nui nnd a f te r  conipli 'liu”'ih iM V iirk  (as  aho\-(i) I  shall tako hack  tliis 

a j ’TOf'nu'Ht with your (*,nilor.s(nn(Mit IIkm'ooh. Url'orn linishin^ y ou r  work I  

shall iKil lrtk(i np otluM-’s work. I f  in cotilraviuition o f  tho ahovc, that in, 

i f  I act ciintrary to  any of  till! conilitions nifiitioniMl ahovc, I  shall he liable 

to  a CTUuinal nlTi.ueo for bnuich o f  ro n tra c t  under tho C on tract  Ai-t. T h e  (‘.oii- 

trael in duly givi'u in writin,i< as  ai>ovti.

The accused failed to catiy oiifc tlio contracfc, for 

whicli lie was tried by tiio Mii^isti'ato iiiidof section 2 

ol; the VVorkiiieii’s Breach of Contract Act, LSnO. The 

tryiii!]^ Ma,^^islrate held tliat l.he contract in <|iie.-jtion 

I'eil within the purview ot tho yVct tind ordered the 

accused to repay Rs. UO. This order was, on appeal, 
conili’med by tho District M:igistrato.

A n  application was then made by the accused to the 

H igh  Court to revise tlie order.

V. R. Sir(ri\ foi’ the applicant.

Nlllcniilh Ahnaraniy i!or the opponent.
«

PI1A.TT, J .:— This is aniippUciition fora revision of an 

oi’tler ina<le l)y the Second Class Magistrate uiidei 
section 2 of the W oi’t'cinen’s Breach of Contract Act 

(Xin of LS50) directing tiie refund of money advanced. 
The order of tlie Second Class Magistrate was made on 

tlic 9tli April 1,1)18 and it was conlirmed on appeal by 
tlie District Magistrate on 1st August 1918.

. A  preliminary objection is talion tliat revision by  

tliis Court is incompetent find that the application for 
r,evision is time-barred.
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N ow  section 2 of the W orkm en’s Breach of Contract 

Act is explained in the case of Emperor v. Balii 
as divisible into two parts. The first part is an inquiry  

into the fact whether a breach of contract has occurred 
and in the event of the breach of contract being proved 

that inquiry concludes with an order directing either 
return of the advance or specific performance of the 

contract. The second part is an independent proceed­
ing ensuing on disobedience o£ the order made on the 
first part. It is this second proceeding that is penal. 
For there is no offence unless and until the order made 
under the first part lias been disobeyed. It is on this 
construction of the section that the preliminary objection 

is raised that whereas the order made in this case by  
the Magistrate is an order under part I, the proceeding 
is not of a criminal, but of a civil nature and therefore 

not subject to revision by this Court. In  my opinion  

there is no substance in this objection. The power of 
revision of this Court under sections 435 and 439 of the 
Criminal Procedure Code refers to any proceeding be­
fore any inferior Court situate in the local limits, of our 

Jurisdiction. The test is not the nature of the proceed­
ing held by the Court, but the nature of the Court in  
which that proceeding is held. Proceedings of a civil 
nature may be held in a criminal Court, as for instance, 
applications for maintenance under section 488 of the 

Criminal Procedure Code, and these are subject to 
revision under section 435. The Legislature evidently  

considered that proceedings in reference to easements 

and possession of moveable property, though of a c iv il. 
nature, may be subject to revision by the H igh  Court 

for they have been made the subject of the special 
exemption enacted in sub-section 3 of section 435. 
Further the case of In  re Chinto Vinayak Kulkarni^ '̂^ 
is a case in which ithis Court revised an order made

BMrEROK
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1918. i i i i d o r  p i i r t  I  <)1“ woLii.ion 2 o f  1.1)0 W o t ' k i i i c i i ’s B r e a c h  of

-------------  Cont.fiict Acl'.
EMri'Uion

A s  t o  l im i la i i io n ,  11. is  i r i i o  l l i a t  t h e  appei il .  t o  t l ie

lUMAl'rl - O i s t r i c t  M iiu is t ra i i t '  w a s  i i i e o n ip c tc i i l , .  A n  a p p e a l  l i e s
to  t i i c  D i s t i ' i c t  M : ig i s l ra . to  n n d t ' r  socl.ioii 407  ol; t lio 

O r i m i n a l  P r o c e d u r e  God(^ o n l y  In  tli('- c a s e  ol! a  c o n y i c -  

t io i i .  B u t  a s  t l i e  p i ' o c e e d in ^ '  n i i d v r  Kccti.oii 2 ol' t l ie  

W o i ‘k iu e i i \ s  B i ’eacl i  ol! C o n t i - a c t  A c t  h a d  n o t  I’c a c h e d  t l ie  

s ta^ 'c  of p a r t  I t  of t h a t  s e c t i o n ,  t h e r e  h a d  1)ceii n o  

oU'ciice a n d  t h e r e f o r e  n o  c ;onv ic t ion . ,  ^LMio p e r i o d  of 

l i n i l t a t i o n  w i l l  t l u ' r e f  o r e  r u n  f r o m  t h e  d a t e  o f  t h e  o v d e r  

j i i a d e  b y  t h e  S e c o n d  C l a s s  IV la g is t r a te ,  i .e. ,  Otli A p r i l
11)IS. B u t  t h e  r u l e  of  s i x t y  d a y s  fo r  i 'evis iona.1 a p p l i c a ­

t i o n s  is n o t  i u l l e x i h l e  a n d ,  i n  t h e  c ' . i r c u m s t a n c e s ,  I  t l i i i i k  

i t  f a i r  t h a t  a l l o w a n c e  s h o u l d  b e  m a d e '  f o r  t h e  t i m e  

o c c u p i e d  i n  t h e  p r o c e e d i n g '  b e f o i ’c  t h e  D i s t r i c t  M a g i s ­

t r a t e .  I  w o u l d ,  t l i e r e f o r e ,  d i s a l l o w  t h e  o b j e c l i o n  a s  to  

l i n i l t a t i o n  a n d  e n t e i ’l a i n  t h e  a p p l i c a t i o n  o n  t h e  m e r i t s .

T o  c o m e  to  t h e  l u e r i i s  l .he c o n t r a c t  w a s  a  c o n t r a c t  of 

c a r t a g e  o n  w h i c h  t h e  a ) ) p l i c a n t  en^^ni^^iid t o  r c ' i n o v e  100 
lo<4’s  o f  w o o d  f r o m  a  f o r e s t  to  a  f o r e s t  d e p o t ,  a  d i s t a n c e  

o f  22 iviiles, a t  a  l ixed rate '  o f  Us. 1-11-0  foi'  e v e r y  Ir/iandij 
of  1 '6 c u b i c  f e t ' t  o f  w o o d  c a r t e d . N o w  t h e  c a s e s  slioAV t h a t  

a  co rd  r a c t  of  t h i s  sort ,  i s  n o t  a  c‘o n i  ra,ct  of  a n  a j ’t i l l c c r ,  a  

w o i ' k n i a n  o r  a  l a b o u r e r : s e e  Qneen-JjJ))ipr(‘ss v .  Hanma^^  ̂
a,nd Caluram  v. Oliouiiappa^^  ̂ T h o s e  c a s e s  r e f e r  t o  

c o n t r a c t s  o f  c a r t a g e  a n d  p r o c e e d  o n  t h e  g r o v i n d  t h a t  

cont.i 'actK d i d  n o t  s l i o w  t l i a t  t h e  p e r s o n  c o n t r a c t i n g  t o  

l i a v e  t h e  w o r k  d o n e  b o u n d  I d n i s e l f  t o  r e n d e r  p e r s o n a l  
l a b o u r .  I t  i s  s o u g l i t  t;o d i s t i n g t i i B l i  t h i s  c o n t r a c t  o n  t h e  

g r o v in d  t l i a t  i t  d o e s  in c l i ix le  a  c o v e n a n t  t l i a t  t h e  
a p p l i c a n t  “ s h a l l  d o  t h e  w o r k  o n  b i s  o w n  p e r s o n a l  

r e s p o n s i b i l i t y  a n d  w i t h  l i i s  p e r s o n a l  l a b o u r . ” B a t  

i t  i s  a d m i t t e d  e v e n  b y  tJio c o m p l a i n a n t  t h a t
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this part of tlie contract was not to be acted npon. 
There was no probability or even possibility of tlie 

applicant doing personal lalwnr and it was not expected 

that he should do so. This clause, therefore, does not 

operate to confer upon tlie applicant the status of 
artilice]', woi’kinan or labourer.

There is a further covenant in the contract tliat in  

case of breach it shall 1)e enforced- according to the pro­
visions of the W orkm en’s Breach of Contract Act. But 

an agreement of parties cannot confer jnriscliction, for 

“ when the Judge has no inherent jurisdiction over the 

suljject-matter of a suit, tlie parties cannot, by tlielr 
mutual consent, convert it into a proper jadicial 
process ” : Ledgarcl v.

I  would, therefore, allow  the application and reverse 
the order made by the Second Class Magistrate.

H e a t o n , J. :— I agree. Ai^art altogether from author-
*

ity, I have no doubt whatever that the apx^licant does 

not in consecj[uence of the contract between him aucl 
the. complainant become an artificer, a workman or 

a labourer. The work which he undertook to do was 
the work of a contractor and not the work of an 

artiticer, or of a workman, or of a labourer.

Order reveŷ sed.

1918.

EMrEUOR
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